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^nprrfor  Court. 

24.  Dec,  1853. 

Present: — Day,  Smith  and  Mondelet,  (C),  Justices, 

No.  1026. 
Bowker  v.  McCorldll  4*  Graham,  mise  en  cause, 

PROCEDURE. — RE-OPENlNG  ENQUflTE. 

This  is  a  motion  by  the  mise  en  cause  to  strike  the  cause  from  the 
Role  de  droit  for  final  hearing,  and  be  admitted  to  produce  evidence 
in  rebuttal  of  the  evidence  adduced  by  the  plaintiff  in  support  of  bis 
special  answer.  >^ 

A.  Sf  G.  Robertson,  in  support. 

Gugy,  contra. 

Day,  J.,  It  has  been  the  habit  in  this  Court  for  the  party  terminat- 
ing his  enquHe  to  call  upon  the  adverse  party  to  fix  a  day  for  con- 
tinuing his  enquite,  and  in  default  of  his  so  doing  to  fix  a  day  for  that 
purpose.  The  proper  course,  however,  for  the  party  closing  his  en 
quite  is  to  caN  on  the  opposite  party  to  go  on  with  his  enquHe,  and 
in  case  of  no  one  appearing  or  fixing  a  day  the  party  present  may,  up- 
on application  to  the  Court,  have  the  enquite  of  the  party  in  default 
closed.  This  was  the  impression  of  the  Court  at  the  time  of  the 
•  argument,  and  we  find  the  43  Rule  of  Practice  supports  that  impres- 
sion. In  this  case,  however,  the  Court  will  permit  the  mise  en  cause 
to  re-open  enquite,  as  Counsel  have  been  led  into  error  by  the  incor- 
rect practice  that  has  obtained  in  this  Court. 

Motion  grauted. 
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No.  1732. 
Genier  v.  Cliarle^ms. 

MOTION  TO  DISCHARGE  INSCRIPTION  THERE  BEING  NO  SIMILITER. 

Held,  tliat  similiter  is  not  necessary.     That  Court  can  adju- 
dicate on  an  imperfect  issue. 

This  case  came  up  on  a  motion  to  discharge  the  Inscription  for  honr- 
ing  on  the  merits  there  being  no  similiter. 

Henry  Stuart,  in  support  of  motion,  contended  that  the  issue  in  this 
cause  was  not  joined.  The  record  consisting  of  Declaration  Plea, 
and  a  notice  to  the  Plaintiff  to  file  a  Replication,  and  foreclosure  con- 
sequent upon  his  not  doing  so.  The  Defendant  then  inscribed  the  cause 
upon  the  Role  d' Enquite,  and  inscribed  for  hearing  on  the  merits  as 
in  a  contested  cause. 
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Tlie  25  Geo.  Til.,  imperatively  directs  that  an  issue  between  a 
FlaintifTand  a  Defendant  shall  be  made  and  completed  by  the  Declara- 
tion, answer  and  rejilicatior.  at  Irast. 

In  other  Actions  provisions  has  been  made  to  meet  the  cases  of  De- 
fendant not  appearing,  or  appearing  and  not  pleading,  and  in  such  cases 
the  Court  is  authorised  and  empowered  to  award  judgment  upon  good 
and  satisfactory  proof  having  been  made  by  the  PlaindiT. 

There  is  no  such  power  given  to  the  Court  in  the  event  of  Plain- 
tiff's not  completing  the  issue  by  a  replication,  rendered  essential  by  the 
language  of  a  positive  law.  In  this  case  the  issue  is  incomplete,  and 
the  Court  cannot  supply  the  deficiency.  It,  therefore,  is  not  a  contest- 
ed cause,  and  no  power  has  been  given  to  the  Court  to  treat  the  case 
as  one  by  default  or  exparte. 

As  to  the  practice  of  the  Court  having  been  imiformerly  in  favor  of 
the  pretensions  of  the  Defendant,  such  an  argument,  evtn  if  founded  on 
fact,  is  without  weight  or  foundation,  as  power  or  jurisdiction  depends 
upon  the  amount  and  degree  conferred  and  not  upon  any  illegal  or  arbi- 
trary exercise  thereof  for  any  period  of  time. 

A.  4*  G.  Rfjbertsdn,  contra. 

Daijt  J.,  It  is  not  necessary  tliat  there  should  be  an  issue.  There 
is  no  issue  in  exparte  cases  by  default.  Tlie  case  is  not  in  the  best 
state  to  be  heard  on  the  merits  ;  but  there  are  meritst  It  has  been 
the  undeviating  practice  of  this  Court  to  allow  inscription  on  the  merits 
without  similiter,  and  I  am  convinced  the  practice  is  founded  on  a  logical 
rule. 

Mondciei,  (C),  J.,  concurred.  « 

Smith,  J.,  there  are  imperfect  issues  and  pleas.  See  Ordonance 
of, '85. 

Motion  dismissed. 


27  Dec,  1853. 
Present: — Day,  Smith  and  Mondelet,  (C),  Justices, 

No.  2368. 
Roubotham  v.  Scott, 

PROCEDURE. — EXCEPTION   A    LA   FORME. — INSUFFICIENT    CERTIFI- 
CATE OF  RETURN. 

A  bailiff'  hnd  returned  a  writ  and  in  the  certijicate  of  service 
hud  qualified  himself  as  '*  bailiff  of  the  Superior  Court'** 
only,  without  adding  "  for  District  of  Montreal.''*  Held, 
that  the  bailiff  having  taken  quality  of  bailiff  of  the 
Superior  Court,  the  Court  was  bound  to  know  the  sig' 
nature  of  its  own  offwer. 

To  this  action  the  defendant  fyled  an  exception  d  la  forme,  ground- 
ed on  the  insufficiency  of  the  bailiff's  return,  he  having  styled  himself, 
**  Bailiff  of  the  Superior  Court"  only,  without  adding  "  for  the  District 
of  Montreal." 
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Cross  tj*  Ba?iaoft,  in  support  of  exception. 

Mon-isnn,  contra.  « 

J)(i7jfJ.^  'Hie  Court  cannot  mnintain  tliis  exception.  The  writ 
slows  tliat  it  was  served  on  the  ri<j;Irt  party,  and  the  baililThas  taken  a 
qiiuiity  as  IJiiiliff  of  ihi;  Suptirior  Court,  and  we  are  bound  to  know  our 
own  odictTs.  Had  the  bailiff  talccn  no  quality  but  merely  signed,  it 
^oald  have  been  dilVurent. 

JSxccption  dismissed. 

No.  iy3S. 
Mucfarlane  v.  Rodclen  Sf  ai. 

PROMISORY  NOTE. — USURY. 

Held,  tfuU  the  16    Vtc,  c.  80,  has. cut  off  all  the  remediet 
against  usury  cstaUislicd  by  17  Geo.  III.,  c.  3. 

This  was  an  action  for  balance  due  on  a  promisory  note,  made  by 
Defondmt  in  favor  of  Pliintiff.  The  Defendant  met  the  demand  by 
an  exception  of  u«ury.     To  this  exception  the  Plaintiff  dcmurr'ed. 

Bc/hune  If-  Dunkin,  in  support  of  demurrer. 

A.  Sf  G.  Robertson,  contra. 

Day,  J.,  The  remedies  against  usuary  are  established  by  17  Geo- 
HI.,  c.  3.  Since  tlien  all  these  remedies,  witliout  reservation,  have 
IbetM  cut  off  by  IG  Vic,  c.  80. 

Demurrer  maintained* 


Exparte  Botincau 

CERTIORARI. 

The  Applicant  bad  been  comlemned  in  Commissioners  Court  on 
Wednes  lay,  and  rt  was  contended  in  support  of  application  for  a  wiit 
>of  Ccrtior^iri,  that  Commissioners  hud  not  jurisdiction  ou  that  day. 

Godin,  for  Applicant. 

Day,  J.,  Commissioners  Courts  hy  the  Statirte  creating  them  must 
be  hel  J  on  the  first  Montlay  of  eacb  month,  unless  that  day  be  holiday, 
in  which  case  they  are  to  be  held  on  the  Tuesday  ;  but,  there  is  n  )- 
Ihing  to  prevent  the  Commis'^^ioners  adjourning  the  Court:  to  any  other 
.day  they  jtlease.  it  dpes  not  appear  that  this  judgment  was  not  ren- 
dered on  a  Wednesday  to  wliieli  the  Court  liad  been  adjourned. 

Cc/tiorari  refused. 


No.  878. 
Exparte  Narcisse  Landry. 

FOR    A   WRIT    OF    CERTIORARI. 

Oc  the  7th  of  April  last,  the  saiil  Narcisse  Landry  was  arrested  on 
,the  warrant  of  Marcel  Poirier,  Esquire,  one  of  Her  Majesty's  .Justices 
«of  the  Peace  for  the  District  of  Montreal,  on  .the  •'accusation  of  one 
Germain  Eichard^  for  having,  on  .the  evening  of  the  4th  April  last, 
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menaced  the  said  Richard,  calling  to  him  to  come  out  and  fight,  that 
he  was  resolved  to  destroy  him,  and  that  he  would  gain  hy  dtstroyiug 
him  and  all  his  family  ;  and  for  having  also  iirfd  a  shot  into  the  prosfC- 
cutors  house,  by  which  two  pains  of  glass  were  broken.  No  plea  was 
entered  on  the  part  of  Landry,  but  the  Justice  of  the  Peace  took  tlie 
depositions  of  several  witnesses,  and  thereupon  discharged  the  Petitioner 
of  the  accusation  of  having  fired  the  shot  that  broke  the  glass  in  the 
prosecutors  windows ;  but  found  him  guilty  of  injurious  langunge,  for 
which  he  condemned  him  to  pay  a  fine  of  10s.,  and  costs,  amounting  to 
jS2  lis.  9d.,  and  in  default  of  his  so  doing  to  be  confined  in  the  Com- 
mon Goal  uf  the  District  during  the  space  of  fifteen  days. 

On  the  part  of  Landry  it  was  contended,  on  application  for  a  writ 
of  Certiorari^  that  in  hearing  the  complaint  of  Richard  at  all  the 
justice  had  exceeded  his  jurisdiction,4he  accusation  against  him  being  a 
felony — that  the  Defendant  had  never  been  put  on  his  defence,  nor  been 
allowed  to  cross-examine  the  witnesses — and  that  the  alledgod  ofl'ence 
for  which  he  was  convicted  was  no  ofl'ence  at  all  cognizsible  by  a  jus- 
tice of  the  Peace.  This  Petition  was  supported  by  affidavit,  and  the 
Court  granted  a  rule  for  the  writ  demanded.  Subsequently  on  motion 
OD  the  part  of  Landry  the  rule  to  qaush  was  declared  iJSsolute. 

Moreau,  Lcblance  ^  Cassidy,  for  Petitioner. 


No.  2003. 
Mandigo  and  ul  v.  lloyle  and  al. 

ACTION  BY  MECHANICS  FOR  BUILDING  A  WHARF. 

Burroughs,  for  Plaintiffs. 

Day,  J.,  This  is  an  action  on  a  personal  contract  for  the  building  of 
a  wharf,  but  quite  another  contract  has  been  proved.  It  appears  that 
certain  persons  wished  to  build  a  wharf,  and  to  carry  out  (his  work 
they  named  a  committee,  the  Defendants,  to  get  it  done.  The 
Defendants  had  in  their  contract  with  the  Plaintiffs  taken  care  to  make 
appear  the  quality  in  which  they  were  acting,  in  fact  they  were  the 
mandataries  of  other  parties.  A  question  might  be  raised  as  to 
whether  the  Defendants  might  not  be  personally  held  liable,  but  the 
course  taken  by  the  Plaintiffs  was  not  the  right  one. 

Action  dismissed. 


No.  2033. 
Batten  v.  Desbarats. 

COMPENSATION. 

Juge,  qu^une  dette  due  au  Defendeur  par  une  Society  dont  le 
Demandeiir  faisait  partie  ne  peut  pas  etre  offerte  en 
compensation  de  la  a-eance  personnelle  du  Demandeur. 

Le  Demandeur  poursuit  le  Defendeur  pour  le  recouvrement  d'une 
somme  de  JSSO  18  0. 
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Le  D^fendeur  fait  difT^rentes  exceptions  et  entr'autres  une  excep* 
tion  p6rernptoire  de  compensation  et  paiement  et  alldgue  quMI  a  obte- 
nil  un  jiigement  pour  JC2000  conjointement  avec  M.  Derbishire  centre 
une  soci6t6  d^ouvriers  en  verre  dont  le  Demnndeur  fesait  partie.  Le 
Deinandcur  r^pondit  en  droit  "  que  le  Dl'fendeur  ne  pouvait  compenser 
"  la  cr6ance  personnclle  du  Demandeur  et  de  ses  C^(knts  par  la  cr6- 
"  ance  quMI  pourrait  individu(>llenient  avoir  contre  une  90ci6t6  dont  le 
"  Demundeur  ou  ses  C^dants  auraient  fait  partie,  que  le  D6- 
''  fendeur  ne  peut  en  droit  compenser  la  cr^ance  personnelie  du 
**  Demandeur  et  de  ses  C^dants  par  la  crdance  conjointe  et  solidaire 
"  qu'il  peut  avoir  en  commun  avec  Derbisliire  contre  une  soci6t6  dont 
"  le  Demandeur  aurait  fait  partie." 

Doutre,  Daoust  et  Prairie  au  soutien  de  la  r^ponse  en  droit  ont 
cit6:  Troplong  Soditi,  Vol.1,  Aos.  58  et  79.  Toutlier^  Vol.  7, 
Iso&.  378  et  \>Wl.  Duvergier,  Vol.  5,  p.  493  et  les  deux  suivantes, 
Da/loz,  Vol.  1,  Verbo  Compensation  No.  76, 

T.  S.  Judah,  contra. 

Day,  J.  Une  dette  due  par  plusieurs  personnes  sous  les  circonstan- 
ces  de  cctte  action  ne  peut  dtre  offerte  en  compensation. 

Exception  de  Cofnpensation  deboutee. 


No.  1874. 

Laurier  v.  la  Corporation  du  Petit  Seminaire  de  Ste.  Therise* 

Juge,  que  les  mots  "  depens  de  Paction  "  n^expriment  pas  lei 
frais  de  faction  telle  quHntroduite  "  amount  demanded  '* 
mais  seulement  les  frais  du  numtant  recouvre  "  amount 
recovered.*' 

Cette  cause  6tait  port6e  pour  le  recouvrement  des  honoraires  du 
Demandeur  comme  ni^decin  pour  avoir  soign6  feule  R^v6rend  Messire 
Ducharme  le  fondateur  de  cet  6tablissement,  durant  sa  demidre  mala- 
die,  pour  une  p6riode  de  tems  considerable.  La  Defenderes&e  n'of- 
frit  que  vingt-cinq  livres,  courant,  et  pretendait  que  les  services  du 
Demandeur  ne  valaient  pas  davantage.  Le  Demandeur  r6clamait 
cinquante-cinq  livres,  deux  chelins,  six  deniers  cours  actuel.  La  con- 
testation fut  r^f^r^e  a  des  m^decins,  dont  un  de  la  ville  de  Montreal  et 
deux  de  la  campagne,  pour  arbitrer  sur  le  quantum.  Par  leur  rapport 
its  ont  condamn6  la  D6fendresse  a  payer  quarante  livres  courant, 
declarant  en  m^me  temps  que  le  Demandeur  avait  eu  raison 
de  presenter  un  compte  pour  le  montant  entier  de  sa  reclamation  ;  et 
ils  ont  sugger6  i.  la  cour  que  la  Defendresse  devait  supporter  tous  les 
frais. 

Le  jugement  de  la  cour  a  homologu^  ce  rapport  avec  les  d6pens  de 
Taction. 

Plus  tard  sur  motion  de  la  D^fenderesse  il  fut  decide  que  les  frais 
devaient  6tre  tax^s  comme  dans  une  action  de  quarante  livres  courant 
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et  (|u<t  les  mots, "  dbpvnn  <le  Paction*'  n'cxprimuient  pas  Ics  Trais  (fe 
Taction  telle  qu'introduite  "  ammmt  demanded'^  niaMt  svulunicnt  lea 
"  frais  du  niontunt  rncnuvr6"  ''  amount  recovered'*^  vide  U)  dcrniiiD 
acte  dc  judicature  pns!)6  en  mil  I  uil  cent  qnorante-neuf. 

Lafrenaye  Sf  Cre.sse,  ponr  lo  Dt* round«ur. 

CiU'tier  ij|*  Cw'UeTf  pour  k  Det'endeur. 


No.  1693. 
Attorney  General  v.  Ryan  aud  at, 

MOTION  FOR  RULE  OF  COURT  ON  NOTARY  TO  SEND  UP  A  BOND  SOU*. 
SEING  PUIVfi  THAT  HAD  BEEN  FYLED  IN  HIS  OFFICE,  AND  OF 
-WHICH  HB  HAD  MADE  A  MINUTE. 

The  Plaintifl'  had  placed  a  bond  ."ous  seing  prive  in  the  hands  of  a 
notary  for  safe  keeping-,  and  the  notary  had  made  a  minute  of  it,  and 
granted  copies.  'J'lie  Plaintifl'  lind  taken  out  nn  action  on  the  bond^ 
and  was  desirous  of  procnring  it  to  fyle  as  an  exhibit  in  .support  of  his 
action  ;  but  the  nolary  relused  to  give  it  up  unless  ordered  to  do  so  by 
the  Conrt.  The  PlaintrfT  thereupon  movied  for  a  rule  of  Couit  com- 
manding the  notary  to  spnd  up  the  bond. 

Drummond  if  Dunlop,  for  Plaintiff. 

Day.  J.,  The  Court  has  no  power  to  grant  a  rule  to  oblige  a  notar)r 
to  send  up  one  of  his  minutes.  A  suhpana  duces  tecum  might  per- 
haps answer  the  Plaintiff's. purpose.. 

Motion  dismissed. 


No.  2298.. 


McKfarlane  v.  Worrall  and  the  Principal  Officers  of  Her  Majcs- 

tyh  Ordinance,  T,  S. 

PROCEn)VRE. — EXCEPTION  A  LA  FORME. —  FYLING  OP. 

Motion  to  reject  exception  d  la  forme  on  the  ground 
tJud  four  days  from  the  return  of  the  zvrit  hcul  elapsed  be- 
fore it  was  fylcd.  Held,  that  the  four  days  allowed  try  iher 
Statute  amending  Judicature  Act  count  even  while  the 
records  is  en  delibere. 

Ta-  this  case  the  Plaintiff  had  arrested  before  judgment  a  certain  f>um. 
of  money  belonging  to  the  .Defendant  in  the  hands  of  the  said  Tiers- 
Saisi.  The  writ  of  said  airSt  directed  the  Tiers  Saisi  to  come  be- 
fore the  Justices  '*  of"  oiu:  Superior  Court  to  answer  in  the  premises. 

The  said  writ  returnable  on  the  Sith.  day  of  October,  1853.  On> 
the  same  day  after  the  return  the  Defendant  moved  to  quash  the  writ 
and  process,  as  the  writ  ought  to  liave  summoned  the- Tiers  Soibi  to« 
appear  before  '*  our  Justices  in  our  Superior  Court."  This  motioni 
was  taken  en  ddiiiere,  and  judgment  was  rendered  on  the  18th  day  of 
December  last;  dismissing^  the   motion,  the  Court  observing  that  at 
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irrit  could  ii'^t  be  qunalicd  on  motion,  tbnl  tbe  only  way  to  qunnTi  n  writ 
wan  by  c.rcrpfiond  lafornir.  0\\  the  l})tli  of  DcMtinber  the  Deft-n- 
daiit  lylt'ir  an  rrception  a  la  fonnr,  hased  on  the  snitl  inroriiiality,  iind 
tlie  PluintilT  moved  to  diHiniss  the  said  cxec|ition,  the  four  lia^s  allowed 
ly  Slatiin  havin;;  cNpired. 

Jictlnmc  k]'  Diinkin,  in  support  of  the  motion,  cnntendi.-d  that  the 
four  days  allowed  to  fyle  an  exvrptton  u  Id  forme  by  the  IG  Vic.,c. 
If),  s.  21,  bnd  expired  before  tbe  I'yling  of  the  exception  fn  question, 
that  the  wording  of  tbe  section  was  express  and  coidd  not  be  extcndeif 
by  tbe  (/ourt,  that  tbe  Defen(fant  had  chosen  bis  remedy,  and  that  if 
tbe  time  for  f)  ling  bis  cxceiitioii  d  la  forme  was  prescribed,  it  was 
by  his  own  fault. 

E.  I).  Vovid  Sf  Raimai/,  opposing  tbe  motion,  contended,  that 
Del'endunt  bad  not  bud  four  days  in  which  he  could  fyle  his  exr.rjuion 
dlaftrmc,  tbat  the  record  had  been  taken  en  dti'mre  the  day  after 
tbe  return  of  tbe  writ,  and  that  the  exception  had  bi-en  fyled  the  day 
after  the  record  bad  been  sent  down,  that  no  paper  lOuM  be  fyled 
while  the  record  was  before  their  Honors  ;  that  tlie  taking  of  the  re- 
cord en  dilibcre  on  Defendant's  motion  was  tbe  act  of  the  Court  smd 
not  of  the  Defendant,  tbat  it  could  not  be  supposed  that  the  Le;;isla- 
ture  had  a  case  like  the  present  in  view  in  framing  the  section  invoked 
by  the  Pbiintilf,  that  tbe  time  during  which  the  record  was  en  dihhcre 
before  their  Honors  could  no  more  be  counted  to  exclude  the  lyling  of 
an  cxceptum  a  la  forme,  than  could  the  time  during  which  a  case  was 
in  Appeal  count,  as  part  of  tbe  G  months  to  exclude  a  party  to  ap- 
ply afterwards  for  a  writ  of  Certiorari. 

Mondclct.y  (C),  J.,  dissenting  from  the  majority  of  tbe  Court  said^ 
tbat  it  is  well  established,  that  no  record  can  be  touched  by  either  party 
whde  en  deliltere.  That  be  could  not  believe  that  it  was  the  irit«  Dtion  of 
tbe  Legislature,  that  the  delay  should  come  at^ainst  a  party  while  the  le- 
cord  was  out  of  his  reach,  that  do  Judge  being  nt  liberty  to  persumesucb 
an  intention  in  the  Legislature,  Rothing  short  ef  a  ch'ar  distinct^  imper- 
ative declaration  on  the  subject,  could  induce  him  to  disregard  a  prin- 
ciple which,  in  his  opinion,  was  correct,  it  bciug  founded  on  reason  and 
justice  and  in  keeping  with  what  be  considered  to  be  Ijonnejrrocidiire, 

Day,  J.,  1  quite  agree  with  my  learned  brother  as  to  the  record  be- 
ing THit  of  the  reach  of  tbe  Defendant ;  but  the  terms  of  the  16  Vic, 
especicilly  coming  as  they  do  to  carry  out  the  12  Vic,  are  so  espress 
that  we  cannot  chose  but  follow  the  stud  rule  there  laid  down.  At 
one  time  in  England  the  Courts  of  Justice  ialerlerred  constantly  witiv 
Statutes  and  great  inconvenience  having  arisen  from  this  practice,  it 
is  now  no  longer  done. 

Smith,  J.,  The  Defendant  bad  not  two  remedies ;  be  took  a  course- 
to  whii-h  he  bad  no  right  ,  and  by  his  own  fault  lost  bis  opportu- 
nity of  fyling  an  exception  d  la  forme.  The  Court  could  not  help 
taking  the  motion  to  quash  en  delthcre. 

Motion  maintained  and  exception  d  la  forme  rejected.. 

The  Defendaiil  g;urc  notice  of  Appeal.    This  Appeal  has  been  abaudiMtciU 
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Dec.  30th,  1853. 

^    Present : — Day,  Smith  and  Mondelet,  (C),  Justices, 

No.  2145. 
M'Dougal  V.  Morgan. 

RECORDING. 

This  action  was  brought  for  two  items,  the  1st  for  J6157,  for  salary 
up  to  the  1st  May,  1853,  and  the  2nd  for  j623,  for  salary  due  sinre 
that  date,  and  certain  credits  were  allowed  towards  each  sum.  The 
Defendant  met  this  demand  by  three  pleas  and  a  general  answer.  By 
his  first  plea  he  alledged  that  Plaintiff  had  received  JC14>8  in  goods, 
leaving  a  balance  of  only  £9,  which  he  tendered  and  concluded  for  the 
dismissal  of  the  whole  action.  The  second  plea  was  similar  to  the  first. 
And  the  third  pl^  answered  the  second  item  by  pleading  compensation 
in  damages,  and  likewise  concluded  for  the  dismissal  of  the  whole  action. 

To  these  pleas  the  Plaintiff  demurred  on  the  ground  that  each  of 
them  only  preported  to  answer  a  part  of  the  Declaration,  while  they 
concluded  for  the  dismissal  of  the  whole  action. 

Badgleyy  Q.  C,  4*  Abbott,  in  support  of  demurrer. 

Popham,  contra. 

Day,  J.,  These  pleadings  are  insufficient.  Each  of  them  meets  only 
one  part  of  the  demand,  but  at  the  same  time  they  all  conclude  for  the 
dismissal  of  the  whole  action.  Demurrer  maintained. 


No.  882. 
Exparte  Alldre  for  writ  of  Certiorari, 

CERTIORARI. 

Loberge  ^  Lajlamme,  for  Petitioner. 

Day,  J.,  This  action  was  brought  against  the  Petioner  in  the  Com- 
missioner's Court  for  damages  for  not  having  entered  into  co-partner- 
ship with  the  Plaintiff  in  the  Court  below  according  to  agreement,  and 
the  Court  had  condemned  Petitioner.  This  is  certainly  an  extraor- 
dinary judgment,  but  we  are  not  made  sure  that  there  has  been  an 
excess  of  jurisdiction.  The  presumption  is  that  partnerships  include 
matters  of  greater  value  than  j£6  5s,  cy.,  but  there  is  nothing  in  the 
affidavit  to  show  that  it  was  so  in  this  case.      Certiorari  dismissed.   * 


No.  2133. 
McElwee  v.  Darling. 

DAMAGES. — SEDUCTION. — DECLARATION  DE  PATERNITfi. 

Action  of  damages  for  seduction. — Declaration  de  paterniti. 

This  action  wasbrought  by  the  Plaintiff,  who  described  herself  as 
file  majure  et  usante  de  ses  droits,  for  seduction  and  en  declaration 
de paternite.  The  Declaration  stated,"  That  the  Defendant"  "  with 
force  and  arms  there  and  then  in  and  upon  the  body  of  the  said  Plain- 
tiff made  an  assault,  and  then  and  there  did  seduce,  debauch,  deflower 
and  carnally  know  the  said  Plaintiff,  and  did  then  and  there  and  at 
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divers  times,  since  that  time,  abuse,  lie  with  and  carnally  know  her." 
The  Declaration  then  went  on  to  allege  that  Defendant  became  the 
father  of  a  child  by  the  PlaintilT,  and  concluded  as  in  an  action  of 
damages  for  seduction  and  en  declaratian  de  paternite. 

The  Defendant  met  this  action  by  two  demurrers — by  the  first  of 
which  he  prayed  the  dismissal  of  the  action,  on  the  ground  that  the  alle- 
gations of  the  Declaration  amounted  to  an  allegation  of  felony,  and  it  was 
not  aliedged  that  criminal  proceedings  had  been  had  thereon,  and  by  the 
second  he  likewise  prayed  for  the  dismissal  of  the  action  on  the  ground 
that  a  fille  majeure  could  not  bring  an  action  of  damages  for  seduction. 

McCrae,  in  support  of  demurrers,  cited  LamotUe  v.  Chevalier  in 
support  of  the  former. 

Doherly,  contra. 

Day,  J.,  The  Declaration  in  this  case  is  expressed  in  terms  of 
rather  an  extraordinary  character ;  but  the  Court  does  not  think  that 
the  allegations  amount  to  the  allegation  of  a  felony.  With  regard  to 
the  other  demurrer  the  action  is  en  declaration  de  pater?iHe,  as  well 
as  for  damages  for  seduction  and  the  demurrer  is  general.  Both 
demurrers  must  therefore  be  dismissed,  but  perhaps  the  Plaintiff  will 
find  that  the  absence  of  all  allegation  of  any  promise  of  marriage  on 
the  part  of  Defendant  will  preclude  him  from  recovering  damages. 

Demurrers  dismissed. 


No.  961. 
Lynch  v.  Papin. 

INFORMATION. — ELECTION   OF  CITY   COUNCILOR. — EXCEPTION  A    LA 
FORME. 

P.  had  been  elected  as  councillor  to  represe?it  a  ward  in  the 
City  of  Montreal ;  L.  pretended  that  election  of  P.  wa% 
illegal,  and  that  he  L.  ought  to  be  declared  duly  elected 
'  councillor,  and  brought  his  action  by  requSte  libellee,  and 

judges  order  in  consequence.  Held,  tliat  Writ  of  Sum- 
nwns,  and  not  Order  of  Court,  was  the  tvay  to  bring 
Defendant  before  the  Court,  in  order  to  answer  itie  double 
demand  of  Petitioner, 

This  was  a  proceeding  by  Requite  Libell6e,  under  the  12  Vic,  c. 
41,  and  the  14  Sc  15  Vic,  c.  128,  to  oust  th»  Defendant  from  the 
office  of  a  City  Councillor  for  the  St.  Mary's  Ward,  in  the  City  of 
Montreal,  and  to  declare  the  Plamtiff  or  Informant  to  have  been  duly 
elected.  The  Petitioner  aliedged  that  Defendant  was  incapable  of  be- 
ing elected  a  Councillor  at  the  election  referred  to  in  requHe,  because  he 
bad  not  been  a  resident  householder  within  the  city  during  the  twelve 
months  previous.  The  conclusions  of  the  requite  were  iu  the  follow- 
"  ing  terms,  "  that  said  Joseph  Papin  be  ordered  to  show  by  what 
"  authority  he  exercises  said  office  of  Councillor  of  and  for  St.  Mary's 
"  Ward,  in  and  of  this  City  of  Montreal,  and  that  an  order  do  issue 
«  according  to  law,  to  compel  the  appearance  of  said.  Joseph  Papin  ia 
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*'  this  Court,  for  the  purposes  nforesnid,  and  to  answer,  if  he  sec  fit,  this 
■**  Jnl'ormntion  ;  and  Inftrrmant  further  prays  that  said  Joseph  Papin  be 
^'  declired  guiltj  of  usurping  and  unlawfully  holding  office  of  Councillor 
**  of  and  for  soiil  St.  Mary's  U'ard,  in  and  of  this  City  of  Montre!il,and 
*^  that  ho  hi;  ousted  and  excla?led  from  said  office,  and  that  said  Patrick 
*'  Lynch  be  detlared  to  have  been  and  to  be  entitled  to  said  office,  and 
**  tluit  the  Mayor,  Aldtrmen  and  Citizens  of  the  City  of  Montreal,  and 
**  the  Council  of  the  s:>id  City,  be  ordered  to  admit  him,  said  Patrick 
'*  Lynch,  to  the  said  office  of  Councillor  for  St.  Mary's  U  ard  afore- 
*'  said,  as  duly  elected  to  said  office,  by  the  el«ction  and  result  of  the 
^'  election  before  referred  to,  and  that  such  other  orders  be  made  as  to 
"  n^ht  and  justice  may  appertain,  &c." 

An  order  was  made  upon  this  Petition,  ordering  the  defendant  to 
appear  on  the  17ih  May,  1853,  to  ans-werthe  same. 

The  Defendant  having  appeared  answered,  said  RequSte  by  an  ex- 
ception a  ia  forme,  by  which  he  contended,  among  other  things,  that 
the  order  annexed  to  the  Petition  served  upon  liini,  the  Defendant,  was 
null  and  void,  and  that  by  it  Defendant  had  not  been  properly  brought 
before  the  Court,  and  that  for  the  purposes  of  stich  a  rcquete  he,  the 
Defend.int,  otigl  t  to  have  been  summoned  by  writ. 

Upon  the  argument  the  Petitioner  contended  that  the  Acts  of  the 
12  Vic.  and  14  He  15  Vic,  referred  to,  ought  to  be  viewed  together, 
that  he,  Petitioner,  required  the  benefit  of  both  Acts,  and  had,  by  his 
Petition,  set  up  his  right  as  a  voter,  under  14  &  15  Vict.,  to  complaia 
of  Defendant's  intrusion,  while  he  claimed  also,  under  the  12  Vic,  the 
office  usurped  by  the  Ppfendant,  as  having  received,  of  all  these  quali- 
fied to  be  elected  Councillor  at  that  election,  the  greatest  number  of 
votes  ;  that  the  form  Petitions  had  adopted,  and  the  order  he  had  pro- 
cured, was  regular  enough,  and  proper  to  be  adopted,  under  1+  &  15  Vic. 

Cherrier^Xl.  C,  Dorion  Sj'  Dorion,  in  support  of  exception. 

Mackay  d^  Au^in,  contra. 

Day,  J.,  Tins  question  is  to  be  decided  by  12  Vic,  c.  41,  sect.  6. 
By  that  JStatute  a  party  may  demand  that  tlse  occupant  of  an  office  may 
be  ousted  and  name  the  person  wiio  should  replace  him ;  but  the  mode 
of  impleading  parlies  by  that  Statute  is  by  V\  rit  of  Sunnnons.  If  the 
Plaintifl' proceeds  by  order,  according  to  14  and  15  Vic,e.  128,  the 
Court  carmot  call  upon  Defendant  to  show  cause  why  Plaintiff  stiould 
jiot  replace  Defendant ;  for  that  Act  only  goes  to  oust  a  party  holtling 
an  office  wrongfully.  The  Court  is  at  a  loss  to  know  why  an  order 
should  ever  hnve  been  substituted  for  a  Writ  of  Summons,  unless  it  be 
that  the  Legislature,  having  by  the  12  Vic.  introduced  something  new 
instead  of  the  writ  o{  Mandamus  and  Quo  warranto,  were  determined 
to  introduce  something  still  more  novel  by  the  14  &  15  Vic.  The 
exceptifjn  d  la  forme  must  be  sustained  j  but  the  Court  is  not  surprised 
th.it  Counsel  should  have  been  at  a  loss  as  to  which  proceeding  to  take, 
fiuch  an  act  umulajion  of  legislation  on  the  same  point  cannot  fail  to  lead 
to  inextricible  coniusion  und  fitigation, and  is  extremely  embarrassing 
AS  well  to  the  bench  as  to  the  bar. 

Exception  d  laj^me,  maintained,    RcquSte  libillee  dismissed. 


SUPERIOR  COURT,  1853-4. 


11 


No.  2417. 


Macfarlane  v.  Rutherford. 

PROMISSORY  NOTE — PRESCRIPTION  OF  FIVE  YEARS. 

To  an  action  on  a  Proniii^snry  Note  viafuied  previous  to  the  12 
Vic.  c.  22,  coming  into  force,  the  Defend/rnt  iilcadcd  in 
bar  the  jncFcription  of  five  years  estailidicd  Inj  that 
SfaJute.  Hf  Id,  that  12  tVt.  c.  22,  is  not  a  bar  within 
five  years  after  Act  coming  into  force,  to  the  recovery  of 
notes  ma'ured  previous  to  that  Act  taking  ef/^ect, 

Bethnne  Sf  Durdcin,  for  Flaintiff. 

Larkin,  for  Defendant. 

Dtty,  J.,  The  prescription  of  five  years  established  by  tbc  12  Vic. 
c.  22,  does  not  affect  notes  matured  previous  to  its  coming  into  force. 
If  it  was  intended  to  invoke  the  prescripJion  of  five  years  existing  pre- 
viously to  that  time,  the  plea  is  bad  m  form,  as  under  the  old  statute, 
the  party  availing  himself  of  it  required  to  offer  his  oath,  that  the  note 
had  been  paid. 

Ansioer  in  Laitr  dismsscd. 


No.  2022. 
Alio  V.  Alio  and  al. 

This  was  an  action  brought  by  a  father  against  his  iyvo  sons  for  an 
alimentary  pension,  as  he  was  upwards  of  sixty-three  years  of  age,  un- 
able to  work  and  almost  blind. 

To  this  action  the  Defendants  pleaded  that  they  had  always  been 
willing  to  give  work  to  support  Plaintiff,  who  was  still  able  to  work  to 
maintain  himself,  and  one  ef  the  Defendants,  John  Alio,  a  currier,  by 
trade,  effered  to  employ  Plaintiff  in  his  trade,  which  was  also  that  of 
Plaintiff.  Defendants  further  offered  to  rec  eive  PlaintitY  into  their 
respective  families  and  support  him  there  if  he  should  become  unable  to 
work  for  his  own  support. 

BediceU,  for  Plaintiff. 

A.  Sf  G.  Robertson,  for  Defendants. 

Day,  J.,  It  appears,  PlaintilT  can  only  do  one  kind  of  work,  whicb 
he  can  only  procure  from  his  son,  who  has  shown  himself  unfeeling  to 
Plaintiff,  he  must  therefore  have  judgment.  The  only  difficulty  is  the 
quantum,  and  as  the  Defendants  do  not  appear  to  be  in  affluent  ciicum- 
stances,  the  Court  reduces  the  pension  to  JG30  a  year,  payable  quarterly 
in  advance,  instead  of  j£50  as  demanded. 

Mrmdelet,  (C.)  J.,  In  concurring  in  this  judgment,  said  that  one 
part  of  the  evidence  had  great  weight  with  him,  it  had  been  proved 
that  Plaintiff  was  very  nearly  blind  and  be  thongiit  the  only  kind  of 
work  which  it  had  been  proved  he  could  do  exposed  his  life  to  danger} 
be  might  fall  into  the  tan-pit. 
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f  No.  57. 
Benjamin  J  Ap2it.  v.  Gore,  Respt. 

This  was  an  appeal  from  a  judgment  of  the  Circuit  Court,  on  an  op- 
position djin  lie  clistraire. 

Carter  Sf  Kerr,  for  Appellant. 

Day,  J.,  In  dismissing  the  appeal  as  it  was  purely  a  question  of 
evidence  for  the  discretion  of  the  Court  below,  remarked  that  the 
Appellant  seemed  to  rely  upon  several  interlocutory  judgments,  render- 
ed in  the  case  admitting  certain  evidecce,  and  from  which  no  notice  of 
Appeal  had  been  given  at  the  time.  If  a  party  wishes  to  challenge  an 
interlocatory  judgment  he  must  object  to  it  at  the  time  it  is  rendered. 

Appeal  dismissed. 


No.  150. 
Bowker  et  al  Appl.  v.  Chandler,  Respt.* 

PROOF    OF   PARTNERSHIP. ADMISSION  OF    ONE  PARTNER   NOT  SUF 

FICIENT. 

Held,  reversing  judgment  of  Circvit  Court,  that  the  admission 

on  f aits  et  articles  of  the  existence  of  co-partnersliip  hy  one 
of  the  alledged  partners  is  not  sufficient  to  make  proof 
against  the  other. 

This  case  was  an  appeal  from  the  Circuit  Court.  In  the  Court  be- 
low the  action  had  been  brought  by  the  Respondent  on  a  promisory 
note  made  by  the  Defendants  in  the  Court  below,  now  Appellants,  and 
signed  "  E.  &  .1.  Bowker,  Jr."  In  the  Declaration  it  was  alledged 
that  tlie  Defendants  were  co-partnet's  ;  and  the  return  of  the  Bailiff 
showed  that  this  action  had  been  served  personally  on  one  of  the  Defen- 
dants, at  "  their  counting-house  in  the  Township  of  Farnham." 

The  Defendants  met  this  action  by  an  exception  d  la  forme,  con- 
tending that  there  had  been  no  regular  service  on  the  Defendants. 

The  Plaintiff  answered  generally,  and  tried  to,  establish  the  existence 
of  the  co-partnership  by  the  admission  of  one  of  the  alledged  co-part- 
ners on  interrogatories  on  f aits  et  articles. 

The  Court  below  thought  this  admission  sufficient,  and  dismissed  the 
Defendant's  exception  d  la  forme.  From  this  interlocatory  the 
Defendants  appealed. 

Doherty,  for  Appellants. 

Mack,  for  Respondent. 

Day,  J.,  Proof  of  co-partnership  can  never  be  made  by  one  of  the 
co-partners  ;  and,  also,  in  this  case  there  is  no  evidence  to  show  that 
any  co-partnership  existed  at  the  time  of  the  making  the  note  in  ques- 
tion. 

Appeal  maintained. 

*  There  was  another  case  between  the  same  parties  in  which  the  same  point  was 
raised,  No.  151. 
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No.  1227. 
McCann  v.  Benjamin, 

FALSE    IMPRISONMENT. 

Held,  that  words  used  by  a  party  sued  for  false  im2)risonmcntf 
in  givmg  the  jjarty  in  diarge  cannot  also  become  the  sub- 
ject of  an  action  for  slander. 

Arrest  arose  out  of  a  dispute  as  to  whether  a  sale  of  5  dozen  shirt 
fronts  was  by  the  lot  or  by  the  dozen.  Plaintifl'  alledging  that  they 
were  sold  by  the  quantity  for  $9,  and  Defendant,  that  the  sale  was  by 
the  dozen — and  that  he  had  made  a  mis-calculation  in  charging  only 
$9.  The  goods  were  delivered  to  Plaintifl*  by  Defendant  and  taken 
out  of  the  shop,  but  Benjamin  discovering  his  error  sent  immediately  to 
recall  McCann,  stating  that  there  was  a  mistake. — McCann,  however, 
refused  to  go  back,  and  Benjamin  then  followed  him,  snatched  from  him 
a  portion  of  the  goods,  gave  him  in  charge  to  a  policeman,  passing  at  the 
time,  upon  a  charge  of  robbery,  and  sent  a  clerk  to  prefer  the  accusa- 
tion, but  upon  hearing  *'  p  *"'^cts  McCann  was  discharged  by  police  oflicer 
—Benjamin  then  returned  v^  McCann  the  portion  of  goods  taken  from 
him  in  the  morning,and  thereupon  action  was  brought  for  JC200  damages. 

Defendant  pleaded  his  version  of  the  sale  in  justification. 

The  evidence  of  the  sale,  which  consisted  of  the  testimony  of 
Defendant's  clerks,  went  to  establish  a  sale  by  the  dozen,with  the  excep- 
tion of  the  fact  that  the  goods  were  returned  to  McCann  after  the  arrest. 

Badgley,  Q.  C,  Sf  Abbott,  for  Plaintiff. 

Carter  Sf  Kerr  for  Defendant,  urged  first,  that  the  sale  was  by  the 
dozen,  and  that  Plaintiff  knew  it,  that  taking  away  the  goods  by  Plain- 
tiff amounted  to  larceny — and  that  the  facts  were  a  complete  justifica- 
tion of  Defendant;  second,  that  under  the  Statute  4  &;  5,  Vic,  cap. 
26,  s.  40,  notice  was  required  to  be  given  by  the  Plaintiff  to  Defendant 
before  commencmg  proceedings.  In  support  of  this  second  proposition 
Defendant  urged  that  this  was  a  case  within  the  Statute,  and  that  under 
a  similar  Statute  in  England,  notice  would  be  required  in  similar  cir- 
cumstances. 

1,  M.  &  W.  628.-9,  M.  &  W.  740.— 15,  M.  &  W.  344.-2, 
Moore  and  Payne,  613.-9,  B.  &  C.  806.-6,  Ad.  &  El.  661. 

Plaintiff  in  reply  denied  the  Defendant's  first  proposition,  and  in  re- 
ply to  the  second  argument  said,  that  to  bnng  Defendant  within  the 
protccfion  of  the  Statute  he  must  be  acting  in  execution  of  it,  and  under 
its  authority  ;  and  not  only  must  believe  himself  to  be  so  acting,  but  must 
have  reasonable  ground  for  such  belief: — and  further  submitted  that  the 
Statute  was  only  applicable  to  officials  acting  in  their  capacity  as  such. 

Plaintiff  cited  6,  B.  &  C.  357.— 10,  Ad.  &  El.  282.-10,  Q.  B.  R. 
150,  151.— 1,  M.  &  W.,  620— note.— 15  M.  &W.  344— note.— 1, 
Car.  &  M.  13,  14-18.-9,  Car.  &  P.  651. 

In  rendering  judgment,  after  recapitulating  the  evidence,  Day,  J., 
said,  that  the  evidence  of  record  certainly  went  far  to  establish  the  fact 
that  the  goods  were  sold  by  the  dozen,  and  presuming  that  to  be  the 
case,  McCann  was  certainly  wrong  in  refusing  to  pay  the  balance  due 
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upon  them  or  to  return  them  all,  and  receive  back  his  monejas  ofTfreil 
hy  the  Defendant.  This,  however,  would  constitute  no  justification 
of  tile  imprisonment,  although  it  would  of  cour.<ie  have  an  eO'ect  in  miti- 
gation of  damages,  and  had  there  existed  no  circumstances  to  create  in 
the  minds  of  the  Judges,  a  doubt  as  to  the  nature  of  the  traiisnction 
between  the  parties,  probably  a  farthing  damages  would  have  been 
given  merely  as  a  recognition  of  Plnint.H's  right  of  action.  But  the 
act  of  the  return  of  the  goods,  isolated  as  it  was,  appeared  to  the  minds 
of  the  Judges  of  considerable  significance,  and  had  much  influenced 
the  judgment,  the  Court  w;is  about  to  render. 

^s  to  the  pretension  of  the  Defendant  that  he  was  entitled  to  the 
protection  of  the  b^tatute  cited,  there  was  clearly  no  gronud  for  it,  as 
Benjiimin  did  not  act  under  the  Statute,or  in  execution  of  it  but  evident- 
ly without  any  reference  whatever  to  its  provisions.  In  fact  grave  doubts 
existed  in  the  minds  of  the  Court  whether  any  but  officials  could  claim 
the  notice  referred  to.     JuJgrnent  for  50s.,  and  costs.* 


No.  813. 
Ex  parte  Dunn,  Pet.,  v.,  Bcaudet,  Defendant. 

APPOINTMENT  OF  TUTOR. — SUBSEQUENT  APPOINTMENT  OF  ANOTHER 
TUTOR  TO  THE  SAME  PARTIES  INVALID. 

D.yWas  apjwintf'd  Tutor  to  the  minor  children  of  his  son  dccea- 
sedythc  mother  also  being  dead ;  subsequent h/,  the  maternal 
graiulfather  loas  appointed  Tutor  Inj  Judge  in  anolJter 
District.  Held,  that  a'ppointment  of  second  Tutor,  is 
invalid  the  first,  appointmeut  being  still  in  force  and  that 
tlic  Court  sitting  in  Montreal  cannut  revise  the  appoint- 
ment of  a  Tutor  in  the  District  of  Three  Rivers.  That 
the  appointmertt  of  Tutoa  dates  from  the  avis  de  Parents 
and  not  from  the  homologation  In/  the  Judge. 

The  Petitioner  Dunn  had  been  on  19  January,  1852,  appointed  by 
avis  de  parens  before  a  Notary  at  St.  Ursule  [under  Hand  15,  Vic, 
C,  58,]  Tutor  to  his  grand-children,  the  minors  Duhn,  then  at  St. 
Uisu!e,  is<jue  of  the  marriage  of  the  Petitioner's  son,  and  the  daughter  of 
the  defendant.  The  Notaries  arte  w.ts  homologated  by  the  Judge  at 
Three  Rivers  on  26  March,  1852.  On  the  twenty-seventh  day  of 
January,  in  the  same  year  the  Defendant  was  in  the  District  of  Mon- 
treal appointed  Tutor  to  the  same  children  under  the  authority  of 
Vanfelson,  J.,  one  of  the  Judges  of  the  Superior  Court,  the  former 
Tutorship  not  having  been  annulled.  The  Petitioner  therefore  presen- 
ted his  Petition  against  Defendant,  en  destitution  de  tutelle,  and  for 
the  annulling  of  the  second  acte  de  tutelle. 

•  Another  acticn  Imd  been  instituted  liy  MrCann  against  Benjamin  fop  Slander, 
but  (IS  it  appenrd  in  evidence  thiit  ihe  words  cum  plained  of  ivcre  usi  d  lo  the  Police 
Olfieer  nlio  nrrested  McCann,  and  in  part  constituted  the  charge  a.::a<nst  liiiii,  it 
was  clear  ihut  Ihe  OtTiiice  oru»inv  those  words  nicr^i-d  in  the  more  serious  cne  Of 
the  imprisonment,  and  that  thu  action  of  blunder  must  be  dismissed. 
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To  Dunn's  Petition  (he  Defendant  answered,  that  the  tutelle  under 
the  Coutume  de  Paris  was  dative,  that  the  Petitioner's  tutelle  was  null 
as  it  had  not  been  homologated  till  after  the  ap|)oiiilinent  of  the  Defen- 
dant as  tutor,  that  the  doini<  ilo  of  the  parents  of  the  minors  was,  at 
the  time  of  their  death,  at  Coteau  du  Lac,  District  of  Montreal,  that 
the  minors  were  of  the  Roman  Catholic  faith,  as  was  also  the  Defen- 
dant, who  also  resided  in  the  District  of  Montnal,  while,  on  the  coii- 
trary,  the  Petitioner  was  a  Piotestant.  and  resided  in  the  District  of 
Three  Piivers.   He  concluded  for  a  sentence  dismissing  Dunn's  tutelle. 

V\inn  the  arguincnt  the  Petitioner  conlendtMl  that  Ills  appointment  as 
tutor  tlated  from  the  aasemhlee  dc  paroits,  at  whic^h  he  was  appointed, 
and  not  from  the  time  of  its  homola<;ation  by  the  ju<lge,  tiiat  his  place 
of  residence,  though  at  Three  Rivers,  is  within  the  same  jurisdiction 
as  Coteau  du  Lac,  (the  pretended  domicile  of  the  parents  of  the  minors 
at  the  time  of  their  decease)  ;  and  that  the  children  had  been  put  under 
the  charge  of  the  Petitioner  by  their  deceased  father  prior  to  his  death. 
That  his  (Petitioner's)  appointment  in  District  of  Three  Rivers  was 
well  enough  conferred,  and  could  not  be  held  radically  null  and  void,  as 
pretended  by  Defendant,  that  the  two  tutellcs  could  not  and  ought 
not  to  be  allowed  to  subsist  at  one  and  the  sairie  time,  and  that  the  latter 
on«'  was  null ;  that  the  Petitioner  was  best  entitled  to  the  tutelle  of 
these  minors,  being  their  ayeul  7?a/e>7?e/,  whereas  Defendant  was 
only  their  ayeul  mnlernel,  and  that  imder  any  circumstances,  the  Court 
could  not,  upon  the  present  proceedings,  set  aside  the  i«<^t'//c  of  Petitioner 
as  prayed  by  Defendant. 

The  Defendant  contended  that  he  was  the  Tutor  first  appointed  to 
the  minors,  for  that  Duim's  tutelle  oujiht  to  be  held  to  date  only  from 
time  of  its  homologation,  he  also  contended  that  the  tutelle  of  the 
minors  could  not  be  conferred  in  the  District  of  Three  Civers,  for  their 
father's  domicile  was  at  Coteau  du  fjac,  in  the  District  Of  Montreal. 
He  contended  that  the  appointment  made  in  the  District  of  Three 
Rivers  was  utterly  null  and  void,  and  ought  to  be  held  so  by  the  Court 
here  upon  the  present  proceedings. 

E.  D.  David,  for  Petitioner. 

R.  Machiy,  Counsel. 

Chcrricr,  Q.  C,  Do?  ion  cj*  Dorian,  for  Defendant. 

Day,  J.,  Some  very  interesting  points  have  been  raised  in  this  cause, 
but  the  Court  does  not  feel  itself  called  on  to  adjudicate  upon  them.  It 
is  admitted  that  the  apppointment  of  Dunn,  by  avis  de  parcfits,  as  tutor 
was  prior  to  that  of  Reaudet,  and  that  the  prior  appointment  has  never 
been  annulled.  The  evisttnce  of  two  general  tuf.elles'is  incompatible. 
The  appointment  of  Duim  also  took  place  in  the  District  of  Three 
Rivers,  and  the  Court  here  has  no  authority  to  revise  the  appointment 
of  a  Tutor  in  the  District  of  Three  Pi  vers. 

l%e  ajipointtiynt  of  Beaudet  is  set  aside. 


li 


Smith,  J.,  4'  Mondelet,  (C.J  J.,  concurred. 
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Dorion,  Does  the  Court  hold  the  tutelle  of  Dunn  to  date  from  the 
date  of  the  homologation  of  his  appointment,  or  from  the  time  of  bis 
appointment  at  the  avis  de  parents  before  the  Notary. 

Day,  J .,  From  the  time  of  his  appointment  before  the  Notary. 


No.  2490. 


Tidtnarsh  v.  Stephens  Sf  al. 


CERTIFICATE    OF  RETURN. 


The  original  tvrit  in  this  case  was  returned  into  Court  without 
any  certificate  of  service j  and  the  Bailiff  petitioned  to  he 
allowed  to  make  his  certificate  after  the  return  day.  Held^ 
that  there  was  nothing  before  the  Court. 

The  Bailiff  who  served  this  action  on  the  Defendants  had  returned 
the  original  writ  into  Court  without  any  certificate  of  service,  and  came 
before  the  Court  with  a  petition  praying  to  be  allowed  to  make  bis 
return  on  payment  of  such  costs  as  the  Court  might  award. 

Carter  &•  Kerr,  in  support  of  petition. 
David  Sf  Ramsay f  contra. 

Day,  J.j  The  Court  has  given  this  point  a  good  deal  of  attention. 
It  is  quite  clear  the  prayer  of  the  petition  cannot  be  granted— there  is 
nothing  before  the  Court.  Besides,  there  is  another  technical  objec- 
tion, in  all  these  proofs  verbaux  or  certificates  of  return,  it  is  supposed 
that  the  Bailiff  writes  them  at  the  time  he  makes  the  service  and  not 
sometime  afterwards  from  memory.  The  Court  would  not  give  costs, 
the  Bailiff  did  not  come  there  to  pay  costs. 

Petition  dismissed. 


No.  1563. 
Brush  v.  Jones  Sf  al.  Sf  e  contra, 

MOTION   FOR   NEW   TRIAL. 

Motion,  on  the  part  of  the  Defer dant  that  the  finding  of  the 
jury  be  set  aside  and  held  for  nought,  and  that  a  new 
trial  be  granted. 

Rose,  Q.  C,  Sf  Monk  in  support  of  motion. 
A.  Sf  G.  Robertson,  contra. 

The  Court  considering  that  the  findings  of  the  jury  were  contradic- 

*tery,  and  that   no   judgment  could    be   given  thereon,  granted  the- 

jikotion  of  the  Defendants  and  Incidental  Plaintiffs.    In  consequence 
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tlie  Court  set  aside  the  findings  of  the  jury  on  ihe  twelfth  of  Decem- 
ber, 1853,  and  granted  a  new  trial. 

Tlie  Court  in  pronouicing  judgment  stated  that  the  jury  had  found 
that  Brush  had  not  fulfilled  his  contract  with  Jones,  and  yet  found  Jones 
'vas  indebted  for  the  causes  mentioned  in  the  Plaintiff's  Declaration, 
which  finding  they  considered  to  be  contradictory  and  inconsistent. 

New  trial  granted. 

No.  921. 

Bizaitlon  y.  De  Bcaujeu. 

Before  her  marriage  Plaintiff ''s  wife  liad  obtained  judgment 
against  Defendant  and  anoitier  in  their  capacity  of 
Tutor  and  Tutor  ad  hoc,  and  Plaintiff  now  brorught 
action  against  Defendant  to  have  judgment  declared 
common  and  executory  against  Defendant.  Held,  that 
this  ivas  not  the  case  in  which  a  judgment  common  could 
be  granted. 

Cherrier,  A.  R.,  for  Plaintiff. 
BcOiune  Sf  Dunkitt,  for  Defendant. 

Day,  J.,  This  is  a  novel  point.  It  appears  that  the  wife  of  Plaintiff 
previous  to  her  marriage  with  Plaintiff,  had  obtained  judgment  against 
Defendant  and  another  in  their  capacity  of  Tutor  and  Tutor  adlwc  and 
the  husband  now  brings  his  action  against  Defendant  to  have  the  judg- 
ment declared  common  and  executory  against  the  Defendant.  To  this 
action  the  Defendant  pleaded  the  general  issue  upon  which  the  law  and 
fact  of  the  case  came  before  the  Court.  With  regard  to  the  facts  of 
the  case,  at  the  time  of  the  argument,  the  Court  was  rather  dis- 
posed to  think  that  the  marriage  of  the  Plaintiff  was  not  very  satisfac- 
torily made  out ;  but  that  is  of  very  small  importance,  as  the  Court 
does  not  think  that  this  is  one  of  the  ca!>es  in  which  a  jugement  can 
be  declared  commun.  There  is  no  reason  why  such  a  proceeding 
should  be  allowed.  The  Plaintiff  does  not  require  it.  The  parties 
are  still  before  the  Court,  and  judgment  is  even  executed  in  a  dead 
man's  name.  There  is  no  difficulty  here,  there  are  two  ways  of  executing 
this  judgment ;  but  Plaintiff  cannot  have  a  new  and  independant  action. 

His  li.onor  cited  the  case  of  Ogdcn  v.  Boston  in  support  of  principle 
of  judgment. 

The  judgment  of  the  Court  was  as  follows  : 

"  The  Court"  "  considering  that  the  proceeding  for  rendering  the 
said  judgment  executory  ought  by  law  to  be  a  proceeding  in  the  cause 
in  which  the  said  judgment  was  rendered,  and  that  no  original  action 
apart  from  and  indepenlent  of  the  said  cause  can  be  by  law  brought  for 
rendering  the  said  judgment  executory,  doth  dismiss  the  said  actios 
&c.'» 

Action  dismissed. 
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No.  2121. 


Leclairc  v.  Crafp&er. 

FIRE-INSURANCE. 

Zt.  was  cessionaire  of  T.  offMiillcuf  dc  fnn<h  claim  on  veriain 
prapcrly,  on  ic/iich  tlicrc  U'cre  buildiuf^^s  sofd  hj  T  to  C. 
J]efore  S(iid  mk'  T.  had  hisurrd  said  (mild iti^s  for  iSOidl.y 
100/.  of  which,  being  the  amount  of  jyurclui&c  immey 
ludd  hij  C,  T.  had  transferred,  in  the  vsual  manner  with 
consent  of  Insurer,  to  C,  retaining  the  balance  of  the 
policy,  ,500/.,  as  security  for  2)iiyme?it  of  the  balance  of 
purchase  money  still  due.  The  buddings  while  cwercd  by 
this  policy  were  destroyed  by  fire,  and  T.  received  the 
500/.,  balance  of  policy,  being  a  larger  sum  than  the 
balance  of  purchase  money  stdl  due,  he  subsequently 
transfer  ted  his  claim  for  purchase  money  to  L.,  who 
brought  this  action.  l\e\A,that  the  sfde  ff  insured  2)fo- 
perty  extinguished  the  contract  of  insurance  as  befuren 
the  insurer  and  the  vendoi  ;  the  profit  of  such  insurance 
being  vested  in  the  vendee,  so  soo7i  as  the  insurer  is  notified 
of  the  sale,  and  acquiesces  in  it. 

The  Defendant  purchased  on  the  6th  of  May,  1852,  two  lols  of  land 
and  the  buildings  thereon  erected  from  one  I'avernier  for  the  sum  of 
462/  10s,  currency,  on  account  of  which  sum  the  Defendnnt  paid 
100/,  at  the  time  of  passing  the  Deed  ;  and  the  balance  of  362/  lUs, 
the  vendee  promised  to  pay  at  diflerent  times,  in  the  said  Deed  men- 
tioned, with  interest  from  the  passing  of  the  said  Deed.  The  vendee 
further  obliged  himself,  for  the  security  of  the  payment  of  the  said 
balance,  to  insure  the  buildings  on  the  said  lots  against  loss  and  injury 
by  fire,  and  to  transfer  the  policy  of  insurance  to  the  vendor.  On  the 
22nd  of  November,  1851,  the  vendor  had  insured  the  siiid  buildings 
for  the  spiice  of  a  year  in  the  "  Liverpool  and  London  Fire  and  Life 
Insurance  Company,"  for  the  snm  of  600/,  consequently  at  the  lime  of 
the  said  sale  the  said  buildings  were  covered  by  a  policy  of  insurance. 
Of  this  policy  of  600/.  the  vendor  endorsed  over  to  the  vendee,  in  the 
usual  manner  with  the  permission  of  the  insurer,  on  the  7th  of  May, 
18.52,  100/  m  consideration  of  the  100/  paid  on  account  of  the  pur- 
chase money.  On  the  8th  of  July,  while  the  said  pol'icy  was  still  in 
force,  the  suid  buildings  were  destroyed  by  fire  ;  Tavernier  presented 
his  policy  of  insurance  at  the  Office  of  the  said  Insurame  Company  iind 
was  paid  the  500/  insured  by  him  on  the  said  buildinji;s.  On  the  18th 
July  1853,  Tavernier  transferred  to  Plaintiff  the  balance  of  the  pur- 
chase money  of  the  said  lots  still  unpaid  by  the  Defendant,  and  the 
Plaintitr  brought  his  action  on  the  said  Deed  of  sale  and  transler  for 
362/  10s. 

The  Defendant  met  this  action  by  a  plea  in  which  he  alledged  that 
he  ought  to  have  been  the  recipient  of  the  500/,  paid  by  the  said 
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Jns\.raiice  Compuny  to  Tavrrnier,  and  that  by  tlie  receipt  of  the  said 
iiOO/,  the  bnhmcc  (hn;  on  the  said  sale  was  more  than  paid,  previous  to 
the  said  transfer  to  PhiuitilV. 

Dout.re.  Dnimst.  ^'  Prairie,  for  PhiintilT. 
A.  Sf  G.  Roltcrtson,  for  Defendant. 

Dnify  J.,  By  the  sah;  of  the  said  lots  to  the  Defendant  the  contract 
of  insurance  elTected  hy  Tavernier  is  at  end,  from  one  of  the  essential 
conditions  on  which  it  was  based  having  ceased  to  exist.  The  law  on 
this  point,  as  exposed  by  the  best  authorities,  sustains  the  high  preten- 
sion, that  the  interest  in  the  policy  passed  to  the  Defendant  on  the 
notification  of  the  sale  tp  the  insurers  and  their  acquiescence  in  it. 
Jt  became  in  effect  an  insurance  in  Defendant's  favor,  and  the  interest 
of  the  vendor  ceased  in  it  as  owner  o(  the  property,  and  became  merely 
the  interest  held  through  his  vendee — the  owner — as  his  hypothecary 
creditor.  This  doctrine  will  be  found  at  length  with  all  the  reasoning 
upon  it  vn  Qucnault,  ^.sswrr/wce  Nos.214  to  226.  \  Boulay-Paty , 
Coitrs  dc  droit  Comtncrcia/,  j)-  309.  Dcdloz  vbo.  Asmrance  Ter- 
■resfrc,  A/avzct,  Assurance  Nos.  139-44.  Emerigon,  Traite  des 
Assurances,  C\i.  XVI., '*^ect.  3.  The  two  last  authorities  were  cited 
by  the  Defendant's  Counsel. 

Action  dismissed. 


Feb.  20, 1854. 
Prese?U  : — Day,  Smith,  and  Moudelet  (C),  Justices. 

No.  2624. 
Petrault  v.  Deseve. 

CAPIAS  AD  RESPONDENDUM MOTION  TO  QUASH. 

Cherrier,  Q.  C,  Dorion  4*  Dorion,  in  support. 
Sicotte  4*  Lehlanc,  contra. 

Day,  J.  This  case  came  up  on  a  motion  to  quash  a  capias  ad  res- 
pondendum on  the  ground  tliat  the  affidavit  was  insufficient.  The 
mover  said  that  the  ground  for  belief  that  Defendant  was  about  to 
leave  the  Province  was  only  hearsay,  as  the  affidavit  did  not  disclose 
the  name  of  the  person  or  persons  from  whom  he  had  acquired  the 
information.  The  rule  has  been  held  here  that  the  name  of  the  party 
from  whom  the  information  was  received  should  be  mentioned.  This 
is  the  English  rule,  it  is  also  the  rule  followed  at  Quebec,  and  the  sta- 
tute here  is  not  against  it.  Where  a  party  says  he  is  "  informed  and 
has  reason  to  believe,  &c.,"  this  mere  allegation  does  not  disclose  the 
real  grounds,  because  the  word  *'  informed  does  not  show  how  he  was 
informed  j  strictly  construed,  it  might  be  said  that  he  was  informed  by 


80 


SUPERIOR  COURT,  I8r)4. 


a  number  of  circumstances,  nnil  ns  the  iiitrntion  of  this  statute  in  to  (fo 
away  with  iuiprisoniiK  iit  for  debt,  except  in  very  speoiul  circuinstunces, 
very  great  strictness  must  be  used  in  the  interpretiition  ol  W(»rds.  In 
this  case  however  it  is  unnecessary  to  stote  name  of  porty  from  wliom 
the  information  was  derived,  the  allidavit  is  sufficient  ns  it  states  that  tlie 
Defendant  had  sohl  his  saw-mill,  and  alt  his  wood  and  was  keeping  him- 
self and  his  moveable  property  concealed  and  has  taken  no  stejis  to 
satisfy  the  demand  of  the  Deposant  (Tlaintifl'^.  This  is  in  accordance 
with  the  statute. 

Mutimi  dismissed. 


No.  2281. 
Wm.  Clarke  v.  Elizabeth  Clarke  et  al. 


ACTION    TO    SET    ASIDE    WILL    FOR    CAUSE    OF    SUGGESTION,    AND 
INSANITY  OF  TESTATRIX. 

In  October,  ISl-S,  the  mother  of  the  parties  in  this  cause  made  a 
Will,  in  which  she  bequeathed  all  her  property  to  the  female  Defen- 
dant, her  daughter,  and  this  action  was  brought  by  the  PlaiutiiTs  son, 
as  heir-at-law,  to  set  asidf  the  said  Will ;  it  appears  also  that  testatrix 
had  made  a  Will,  some  years  previous  to  the  making  of  the  W  ill 
attacked,  by  which  she  constituted  the  IMaintiff  universal  legatee. 

Dinnimond,  Jlity.  Gen.,  (J*  JLoranger,  for  Plaintid. 
Mackay,  Counsel. 
Cross,  for  Defendant. 

/  It  was  proved  by  the  Notaries  who  received  the  W^ill  that  it  was 
I  qarriedj^eady  written  on  the  day  it  bears  date  to  the  testatrix's  house. 
J  One  of  the  NotariesTiad  gone,  a  few  days  before,  for  instructions.  The 
*^  second  one  never  saw  the  testatrix  before  or  after  the  day  of  the  date 
of  the  Wdl. 

Day,  J.  This  is  a  case  of  great  interest  from  the  amount  of  pro- 
perty claimed  by  this  action,  which  is  brought  by  Plaintiff  for  the  pur- 
pose of  setting  aside  a  W^ill  made  by  Anne  Eve  Waldorf,  in  the  month 
of  October,*  1853.  Plaintiff  comes  before  the  Court  as  heir-at-law  of 
the  deceased  testatrix,  and  alledgesthat  a  former  Will  was  made  in  his 
favor,  and  that  Defendants  had  induced  testatrix,  by  undue  influence, 
in  her  extreme  old  age,  and  when  she  was  imbecile,  to  make  the  Will 
in  question.  It  is  simply  a  question  of  evidence.  A  motion  has  been 
made  to  reject  the  evidence  of  several  witnesses  produced  on  the  part  of 
the  defence,  on  the  ground  of  interest,  they  being  purchasers  of  part  of 
the  property  of  the  said  estate,  and  that  consequently  their  titles  will  be 
bad  if  Defendants  lose  ;  in  answer,  they  state  that  testatrix  was  a  party 
to  their  Deeds,  so  that  whatever  paity  is  successful  the  title  of  these 
witnesses  would  be  binding.  This  is  the  salient  point,  but  there  are 
other  reasons  why  the  evidence  of  these  witnesses  should  not  be  re- 
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jccteil.     The  ohjcction  to  Dr.   Mount  lliat  lie  mndo  liimsflf  hmy  in 
the  cn^e,  and  eot  nml  ilrank  with  one  of  thi!  I  ><  iVodnntn,  is  not  siill'icient 
cnuse  for  the  rejection  of  his  evidence.     In  \vt'i;,'hing  nil  the  evidence 
in  this  case  it  must  he  home  in  mind  ihnt,  whenever  i^  is  to  be  shewn 
that  testator  has  declined  in  stren.ith  nf  mintl  \>y  age,  the  (jtiestion  is 
whether  there  is  an  int(lli<>;ent  volition,  .i"<l  if  il  iippeiirs  that  there  is, 
the  \N  ill  must  be  sustained.     It  is  not  whetlu  i*  the  intelliperire  is  more 
or  less,  but  it  is  whether  there  is  any  or  not.     '{"lie  fcstiitrix  in  this  ensp 
was  very  old,  and  no  doubt  was  sidiject  to  the  inlirniilies  common  to 
extreme  old  age  ;  but  there  is  nothing  to  show  that  she  had  lost  all 
intellijijenre.     The  answers  to  faifs  et  articles,  made  by  the  testatrix 
a  short  time  before  her  death,  show  that  there  was  loss  of  memory,  but 
no  loss  of  general  intelligence,  and  rather  argue  against  the  pretensions 
of  the    PlaintitT.     If,  however,   the  evidence  made    by   the    Plaintiff 
stood  alone  it  would  probably  be  sufllcient  to  support  his  case  ;  but  it 
lias  been  met  by  strong  contradictory  evidence,  and  even  setting  aside 
the  evidence  objected  to.  the  evidence  of  the  Notaries,  by  whom  the 
Will  was  drawn,  shews  clearly  that  the  testatrix  was  far  from  being  a 
person    deprived   of  all   general    intelligence.       Letters    from   the 
PlaintitT  during  his  absence  also  show    that  he  was  in  the  habit  of 
corresponding    with   his  mother  and    of  receiving  answers  from  her, 
and  from  the  tone  of  those  letters,  it  would  appear,  that  he  considered 
lier  as  a  person  of  perfectly  sound   mind.     The  authors,   wherever 
there  is  great  difiiculty,  have  given  rules  by  which  those  called  upon 
to  decide  such  questions  should  be  guided, — for  instance,  the  intrinsic 
character  of  the  Will  itself,  such  as  an  inequallity  of  bequests  without 
cause.     But  in  this  case  we  find  nothing  of  the  sort ;  the  Will  com- 
plained of  by  PlaintitT  is  not  more  extraordinary  than  that  under  which 
PlaintifT  claims.     It  appears  that  when  the  previous  Will  was  made 
PlaintitT  lived   in  his  mother^s  house  and  managed  her  property,  but 
getting  into  pecuniary  embarrassment  he  was  obliged  »o  leave  the  place, 
and  the  Defendant  and  her  husband  went  to  live  with  the  testatrix  and 
performed  all  the  duties  which  the  PlaintifT  had  been  in  the  habit  of 
performing.     The  judgment  must  therefore  be  for  Defendants. 

Mondelet,  (C.)  J.,  I  have  only  two  words  to  add  to  what  has  just 
fallen  from  the  learned  President  of  the  Court.  In  contradictory  evi- 
dence, the  presumption  is  always  in  favor  of  the  testatrix  ;  for  weak  as 
human  intelligence  mwy  be,  perhaps  no  more  than  a  spark  from  the  im- 
measurable intelligence  of  the  Divinity,  it  is  not  for  us  to  presume  that 
it  has  perished. 

Action  dismissed. 
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No.  2311. 
Clarke  Sf  al.  v.  Wilson. 

ACTION  OF  DAMAGES. 

This  action  was  brought  by  the  Plaintiffs  against  the  Defendant  to 
recover  from  him  the  sum  of  5,000/.  damages  for  the  death  of  their 
son,  Crosby  Hanson  Clarke,  who  was  killed  by  the  fire  of  a  detach- 
ment of  Eler  Majesty's  26th  Regiment  of  Foot,  on  the  evening  of  the 
9th  of  June,  1853.  The  Declaration  sets  forth,  that : "  the  Defendant, 
having  the  said  troops  under  liis  order  as  aforesaid,  did,"  "  unnecessa- 
rily, illegally  and  unjustifiably  command,  order  and  cause  the  said 
detachment  of  Her  Majesty's  26th  1 1  egiment  of  Foot  to  load  their 
muskets  with  powder  and  ball,  to  wit,  with  ball  cartridge,  in  a  remote 
and  secret  part  of  the  City  of  Montreal,  and  out  of  view  of  any  sup- 
posed commotion  whatever,  and  before  the  said  troops  arrived  at  the 
place  where  the  said  co  ^motion  or  disturbance  was  anticipated.  That 
afterwards,'^  "  the  said  Defendant  did  cause  the  said  detachment  of 
troops"  "  to  fire  and  discharge  their  said  muskets  upon  divers  persons 
then  and  there  being,  the  said  persons  being  at  the  time  peaceable  and 
orderly,  and  there  being  no  riot  or  disturbance  of  any  kind  either  at 
the  time  of  firing  or  before  or  after,  and  the  said  Crosby  H.  Clarke, 
tiiough  lawfully  attending  to  his  busint^ss  and  affairs,  and  being  in  the 
peace  of  Our  Soveriegn  Lad)'  the  Queen,  was  there  and  then,  and  by 
the  said  discharge  of  muskets,  so  ordered  and  caused  by  the  said  Defen- 
dant in  his  capacity  of  Mayor  and  Chief  Magistrate  as  aforesaid,  fired 
upon  and  mortally  wounded,  and  of  such  wounds  he,  the  said  Crosby 
Hanson  Clarke,  immediately  and  instantly  died,  &c." 

The  Defendant  demurred  to  this  action  on  the  grounds  that  the 
declaration  disclosed  a  felony. 

LorangeVf  in  support  of  demurrer  cited  the  case  of  Lamothe  v. 
Chevalier. 
Rose,  Q.  C,  4*  Monk,  contra. 

Day,  J.,  After  briefly  stating  the  circumstances  of  the  case  said,  the 
Court  is  not  called  upcn  to  settle  the  same  point  as  that  raised  in  La- 
mothe v.  Chevalier.  This  case  is  covered  by  10  &  1 1  Vic.  c.  6  ;  in  the 
preamble  that  act,  states  "  that  whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  de- 
fault is  such  as  would,  (\{  death  had  not  insuedj  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect  thereof, 
then  and  in  every  such  case  the  person  who  would  have  been  liable 
if  death  had  not  insued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and  although  death 
shall  have  been  caused  under  such  circumstances  as  amount  in  Law  to 
Felony."  This  action  is  not  founded  on  the  common  law,  but  on  a 
Statute  to  which  there  is  no  condition  annexed,  and  the  Court  cannot 
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annex  a  condition  to  a  Statute  where  none  is  expressod.  Tlie  6  sec- 
tion also,  whi<  h  limits  tin-  lime  for  biinjiing  an  jk  tion  to  within  twelve 
calender  months,  precludes  the  supposition  that  it  was  ret  essary  to  take 
any  proceeding  previous  to  instituting  this  action. 

Demurrer  dismissed. 


:\ 


No.  2508. 

Clement  4*  cil-  v.  Geer  Sf  Pettis,  Plf,  en  dcsaveu,  Sf  Drummond 
Sf  III.  Defts,  en  desaveu,  ^  Clement,  int.  j)arty. 

DESAVEU. 

C.  ^  P.  ivere  co-executors  of  a  ivill,  and  C.  directed  Defendants 
en  desiiveu  as  Attornies  to  take  action  in  name  of  both 
executors,  against  G.,  P.  made  a  dc?nande  en  desaveu 
against  Attornies.  Held,  that  one  of  two  co-executors 
cannot  bring  action  for  estate  either  in  his  oivn  name 
alone  or  in  that  of  both,  ivithmit  concurrence  of  the  other. 

The  principal  action  in  this  cause  was  brought  in  the  name  of  one 
Chauneey  Clement  and  of  one  James  Wilson  Pettis,  in  their  quality  of 
executors  of  the  last  will  and  testament  of  one  Amy  Pettis,  deceased,  by 
Messrs.  Drummond  &  Loranger,  Attornies,  lor  tne  recovery  of  the 
sum  of  JEIOO,  being  the  balance  of  purchase  money  due  by  the  Defen- 
dant, Geer,  on  the  sale  to  him  by  the  co-executors  of  a  lot  of  land, 
which  had  formed  part  of  the  estate  of  the  said  Anny  Petts.  It  ap- 
pears that  the  authorisation  to  the  said  Attornies  to  bring  this  action 
was  given  by  Clement  alone,  and  without  the  concurrence  of  his  co- 
executor,  and  Pettis  brought  his  demande  en  desaveu  of  the  proceed- 
ings of  the  said  Attornies.  Clement  intervened  in  the  cause  en  desaveu, 
and  set  forth  in  his  intervention  the  same  ground  which  had  been 
already  pleaded  by  tlie  said  Attornies  in  a  pleading  by  them  styled  a 
/?»  de  non  recevoir,  and  in  which  it  was  contended  that  his  co-execu- 
tor having  refused  to  join  with  him  in  this  action  against  Gter,  and  it 
being  necessary  for  the  execution  of  the  will  that  the  said  action  should 
be  instituted,  he,  Clement,  had  a  right  to  institute  the  said  action 
against  Geer,  not  only  in  his  own  name  but  in  that  of  his  co-executor. 

Bancroft,  for  Plaintiff  en  desaveu. 
Dunlo2),  for  Defendants  en  desaveu. 
Doutrc,  for  Int.  party. 

Day,  J.  Tl.is  is  a  question  more  of  authority  than  reasoning.  It 
may  be  as  well  here  as  later  to  state  that  the  opinion  of  the  Court  is 
that  it  is  not  competant  for  one  of  two  co-executors  to  institute  action 
without  the  will  of  the  other.  The  doctiine  of  the  common  and  also 
of  the  civil  law,  is,  that  where  power  is  confided  to  two  or  more  per- 
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sons  it  must  be  exercised  by  all,  the  only  difference  being  that  the 
wordinii  of  th(^  civil  law  is  less  stringent.  Stoi'i/  on  Afxcticy,  Nos.  42- 
3.  Pothier,  Ma/idat,  No.  63.  Dotnat,  Tit.  XV,  Sect.X  Ms.  14 
Sr  lo-  Merlin,  Rcj).  Vo.  Executeur  Te^tmnentairc.  iV.  Dcnimrt, 
JSiccutcur  Tcstamentaire,  No.  10.  Bourjon  is  the  only  adverse 
authority.  Tliis  doctrine  is  also  received  in  the  Scotch  law,  which  like 
ours,  is  derived  from  the  civil  law.  See  Erskines  Institutes  of  the  Laws  of 
Scotland.  A  case  very  similar  to  this  is  to  be  foimd  in  the  N.  Denimrt 
vbo.  Dcstlveu.  But  even  if  one  of  two  or  more  co-executors  could  sue 
alone  it  could  not  be  in  names  of  both.  The  Court  is,  therefore,  of 
opinion  that  the  authorisation  of  Clement  is  not  sufficient.  The  Court, 
however,  would  remark  that  this  is  not  one  of  those  cases  that  re- 
flects any  kind  of  imputation  on  the  Attornies.  The  .ludgment  of  the 
Court  must  be  for  Plaintiff  eji  desaveu,  but  condemning  Clement  to 
guarantee  Defendants  en  desaveu  against  Pettis. 


No.  253. 
Ramsay  v.  Guihnettre. 

LODS  ET  VENTES. FRAUD  BY  SIMULATED  DEEDS. 

Held,  that  proof  of  simulation  of  Deeds  may  he  presumed  froni 
Deeds  themselves,  when  there  is  an.  evident  object  to  injure 
third  parties,  even  though  no  one  of  the  Deeds  taken 
separately  discloses  the  fact  that  it  ivas  simtilated. 

This  action  was  brought  by  the  Seignior  of  the  Seigniory  of  Ram- 
say, for  the  recovery  of  100/  and  interest,  dup  by  the  Defendant  for 
lods  et  ventes.  It  appears  that  the  Defendant  by  a  deed  of  sale  passed 
on  the  22nd  day  of  August,  1850,  before  Brodeur  and  Colleague, 
Notaries  Public,  purchased,  or  rather  pretended  to  purchase,  a  lot 
of  land  in  the  Township  of  Upton,  from  one  Leboeuf,  for  the  sum 
of  100/,  payable  on  the  20th  November  then  next,  that  on  the  26th 
of  the  same  month  the  Defendant  exchanged  the  lot  of  land  in  the 
Township  of  Upton,  with  one  Gendron,  for  a  lot  in  the  Plaintiff's 
Seigniory,  and,  on  the  same  day,  beore  the  same  Notaries,  the  said 
Gendron  ceded  the  Township  lot  ba<k  to  Lebteuf,  in  consideration 
of  his  ceding  to  him  his  claim  for  100/  from  Guilmettre,  and  to  this 
third  deed  Guilmettre  became  a  party.  The  Plaintiff  alledged  that 
these  deeds  were  simulated,  and  in  reality  covered  a  verbal  sale  of  the 
land  within  his  censive  for  the  sum  of  100/,  which  he  claimed  with 
interest  from  the  time  of  passing  the  said  Deeds.  There  was  no  en 
-qu?te  on  either  side. 

Mnndelct  Sf  Ramsay,  for  Plaintiff,  relying  on  the  presumption  aris- 
ing from  the  three  deeds  above  mentioned,  copies  of  which  were  fded, 
in  support  of  the  action,  cited:  Guyot,3  Fo/.,  pp.  233-4-5.    Guyot 
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Repert.  p.  5S8.  Vo.  Exchange — ;>.  492.  Vo,  Ret.  Lignager—p. 
6^2,  Znd  coL  Vo.  Loch  et  vcntea.  In  such  a  case  fraud  is  presumed. 
Potkier,  Retrait  Lig.  1,  Vol.,  4io  ed.,  Nos.  94-5, — Hcnrion  do 
Pansey,  2^p-  181,  213.  See  also  case  of  Lacoste  v.  Lussier,  No. 
1711,  C.  of  K.  B.  Judgment  for  Plaintiff,  23rd  Feb.,  1843.  In 
giving  judgment  in  this  case,  Vallicre,  C.  J.,  said,  that  similar  judgments 
had  been  given  at  Tliree  Rivers.  Also  Stcphc?is  and  hefchvre^  No. 
671,  S.  C,    Judgment  for  Plaintiff,  April  26lh,  1853. 

Sicottey  for  Defendjint,  contended  that  fraud  could  not  be  presumed, 
that  the  censitairc  had  a  right  to  defraud  the  seignior  of  his  projits  de 
ventcs  by  entering  into  any  lawful  transaction,  that  an  exchange  was  a 
contract  which  he  had  a  right  to  enter  into,  and  that  it  did  not  bear 
lods  et  ventes.     Cited  Repert.  Vo.  Fraude. 

Smith,  J.  (dissenting)  said,  that  not  long  ago  he  had  concurred  in  a 
judgment  in  favor  of  Plaintiff  in  a  case  similar  to  this  {Stcph€7is  v.  Le- 
fehvre  ;)  but  since  then  he  had  had  reason  to  change  liis  opinion .  He 
found  it  laid  down  in  all  the  books  from  Dumoulin  down — in  the  author- 
ities cited  by  the  Plaintiff — that  in  a  case  like  the  present  where  simul- 
ation is  alledged  against  an  acte  authentique,  there  must  be  proof  of 
simulation.  The  evidence  arising  from  the  Deeds  themselves  may  be  a 
presumption  of  fraud,  but  unless  some  evidence  be  given  of  simulation, 
the  Deeds  themselves  must  be  taken  to  be  what  they  purport  to  be  on 
the  face  of  them,  and  must  be  taken  to  be  bona  fide,  what  they  appear 
to  be,  and  although  the  intention  to  defraud  the  seignior  may  be  presum- 
ed, yet  this  mere  presumption  of  fraud,  is  no  proof  whatever  of  simula- 
tion. Guyot  Fie fSy  p.  232-34!.  Rep.  Vo.  Fchattge,  p.  58S.  The 
presumption  of  fraud  arising  from  the  party  remaining  in  possession 
mentioned  in  the  last  authority  is  under  Art.  459  of  the  Coutume  de 
Bourbonuais,  Rep.  Vo.  Retrait  Lignager,  492.  Pothier,  Retrait, 
iVos.  94  5.  This  authority  of  Pothier  is  founded  on  a  special  article 
of  the  Coutume  d^Orlcans,  and  this  is  shewn  by  Guyot,  Vo.  Ret.  Li- 
gnager above  cited.* 

The  learned  Judge  also  cited  Proud'hon,  Fiefs,pp.  262-3 ,to  show  that 
the  censitaire  is  allowed  to  make  any  contract  that  would  deprive  seig- 
nior of  his  lods — unless  the  Deed  be  proved  to  be  simulated  ;  lods  not 
being  due  even  if  it  be  shewn  that  Deeds  have  been  passed  in  fraud. 
Also,  Merlin,  Rep.  Vo.  Fraude,  p.  388.  Non  syjfidt  probare 
fraudem  nisi  etiam  probetur  simulatio.      II  (the  Plaintiff)  doit 

•  Here  is  the  authority  from  Repertoire  at  length  :  *'  Mais  comme  dans  ces  oc- 
casions, la  fraude  se  pratique  ordinairement  par  des  voics  sourdes  et  ditficilcs  a  du- 
couvrir,  les  coutumes  ct  la  jurisprudence  la  pr^sument  en  deux  cas. 

Le  premier,  lorsque  {'heritage  dun ne  par  I'acquereur  en  cuiitr'echange  lui  a  6ie 
revendu  dans  Pan  du  contrat.  On  vienl  de  voir  que  telle  ebt  ia  disposition  dc  la 
Coutume  de  Norniandie  ;  c'est  pareillement  celle  des  Coutumes  d'Orlians,  Article 
386;  de  Vitry,  Art.  30;  de  Melun,  Art.  142  ;  de  Sens,  Art.  228  ;  d'Auxerre, 
Art.  159  ;  d'Anjou,  Art.  4(>1  ;  du  Maine,  Art.  412.  C'est  aussi  ce  qu'enseignent 
les  coutumes  muettcs,  Dumoulin  sur  Faris,  Art.  33  Close  2,  no.  92  :  '■  iraqucuu,  de 
retractti,  Art.  1  Close  14,  no.  35,  Loysel  dans  scs  Institutes  ('outumiercs,  Liv.  3, 
Tit.  5 ;  Pecquet  de  Livonniere,  Traitc  des  I-'iefs,  Liv.  5,  Chap.  4  j  et  I'othier,  du 
Uetrait,  No.  94. 
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prouver,  aliud  actum  qunm  scriptuin.  And  the  authorities  there 
cited  Dumoulin,  Tiraqueau,  Busnage,  D'Argentrey  Lcdandc  et 
Henrys.  It"  the  Plaintitf's  argCiinent  were  good,  it  would  be  so  if 
the  ailegation  of  a  private  sale  were  altogether  omitted  from  the 
Declaration,  and  if  not  alledged,  tlien  the  proof  of  simulation  must  be 
found  in  the  Deeds  themselves.* 

Day,  J.,  There  is  not  much  difference  between  my  learned  brother 
and  the  majority  of  the  Court  as  to  the  right  of  parties  to  defraud, 
(f  to  use  the  expression  of  the  books,)  the  Seignior  ;  but  the  question  is 
one  of  simulation — whether  the  transaction  was  really  performed  or 
not.  My  learned  brother  seems  to  think  that  there  must  be  some  in- 
trinsic evidence  of  the  simulation,  and  that  no  intrinsic  evidence  is 
sutlicient. 

Smith,  J.,  There  might  be  intrinsic  evidence  on  the  face  of  the 
deeds,  but  there  is  not. 

Day,  J.,  What  the  law  in  France  meant  by  the  expression  "  il  est 
permis  de  fraudcr  le  seigneur,  was  simply  that  the  Censitaire  had  the 
right  to  enter  into  any  contract  that  he  pleased  by  which  he  might  avoid 
paying  lods  et  ventes,  but  he  must  really  perform  the  contract  and  not 
only  appear  to  do  so.  In  this  case  nothing  can  be  plainer  than  that 
these  are  simulated  deeds ;  it  is  a  much  stronger  case  than  Stephens  v. 
Lefebvre.  After  briefly  stating  the  transaction,  his  Honor  remarked  : 
that  he  could  not  con(  eive  what  proof  the  Plaintiff  could  produce 
stronger  than  that  contained  in  the  deeds  themselves.  The  judgment 
of  the  Court  is  for  the  Plaintiff,  without  interest  claimed  from  the 
passing  of  the  deeds. 

Ramsay,  for  Plaintiff.  Counsel  was  not  heard  on  the  point  of  interest. 
Day^  J.,  There  can  be  no  doubt  that  interest  is  not  due.f 


*  It  would  seem  that  the  Plaintiff  might  have  claimed  his  lods  et  rentes  on  the 
Tlced  of  Exchange  atledging  that  it  was  simulated,  producing  the  other  two  Deeds 
as  proofs  of  its  simulation.    V.  Fonmaur,  Tr.  des  Lods  et  Ventes,  No.  839. 

f  With  afl  possible  deference  to  the  opinion  of  the  Court,  as  expressed  by  Mr. 
Justice  Day,  we  are  not  altogether  satisfied  as  to  the  claim  of  interest  being 
so  thoroughly  unfounded  as  the  ('ourt  seems  to  hold.  It  will  not  be  doubted  that 
uttjniitt  civils  are  due  where  there  has  been  a  mala  fide  retention  of  that  which 
produces  Ihem.  A  rule  of  law  which  necessarily  flows  from  the  principle,  "  nul 
ne  doit  profiltr  de  son  dol,'"  Domnt,  Liv.  III.,  Tit.  5,  Sect.  3,  Nos.  3,  4  et  16. 
This  principle,  we  a(!mit,  did  not  formerly  extend  to  interest  on  oney  ;— and 
why  *?  Because,  it  was  declared  to  be  illegal  to  charge  interest  at  all,  it  being 
against  the  then  received  rules  of  religion  and  of  morality ;  but.  these  views  having 
ceased  to  exist  among  the  more  enlightened  portion  of  mankind  and  the  positive 
law  having  enacted  u  rate  at  which  interest  ihall  be  recoverable,  it  may  be  asked, 
why  money  should  not  produce  its  -^  fruit  civil"  as  well  as  every  other  commedity 
on  the  rule,  cessante  causi,  cessat  Ux.     Fhere  is  now  no  law  against  it. 
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23  Feb.,  1854. 
Present : — Day,  Smith  and  Mondelet  (C),  Justices. 

No.  2634. 
Lynch  v.  Pajtin. 

MOTION   TO    REJECT    EXCEPTION   D1LAT0IRE. 

Non-2Kiyment  of  costs  in  a  former  action  cannot  form  the  sub- 
ject of  an  e^cej)tion  dilatoire. 

The  Informant  or  Plaintiff,  takes  a  proceeding  by  requite  lihelUe 
against  Defendant,  under  the  12  Vic.,  c.  4-1.  'i  he  Defendant  pleads 
by  an  exception  dilatoire  that  tlie  Plaintiff  is  indebted  to  him  in  a 
certain  sum,  being  the  costs  upon  a  former  rcquete  dismissed,  that  this 
requvtc  is  substantially  the  same  as  the  former  one,  and  that  until  [lay- 
ment  of  these  costs  all  proceedings  ought  to  be  suspended.  The 
Plaintiff  moved  to  reject  the  exception  dilatoire  as  irregular,  the 
matters  set  forth  in  it  not  constituing  matter  for  an  exception  dilatoire 
proper,  and  for  other  reasons.  Upon  the  argument, Defendant  contended 
that  tltere  was  nothing  to  be  found  in  the  books  which  militates  against 
his  proceeding,  but  on  the  contrary  much  which  justifies  it  ;~that  Pijeau 
states  as  subject  matter  for  such  an  exception,  the  absence  of  a  Plain- 
tiff, which  made  him  liable  to  give  security  for  costs, — that  this  case 
was  very  analogous. 

MacKay  ^-  Austin,  in  support  of  motion. 
Chcrricr,  Q.  C,  Dorion  ^  Dorian,  contra. 

The  Court,  (Day.,  J.,  dissenting)  maintained  the  Plaintiff's  motion.f 


No.  2610. 
Nye  V.  Macalister. 

CAPIAS. — SUFFICIENCY    OF    AFFIDAVIT. 

Motion  to  quash  capias,  the  affidavit  hdn^  insufficient  Held, 
that  it  IS  neccsstiry  to  ailed gc  specially  on  face  of  affidavit 
all  that  is  necessary  to  give  right  to  the  process. 

Nye,  for  Plaintift". 

Carter  ^'  Kerr,  for  Defendant. 

Day,  J.,  The  affidavit  sets  out  that  Defendant  is  indebted  to  the 
Deposant,  (PlaintilT)  in  the  sum  of  10/,  being  the  amount  of  two 
obligations  due  by  defendant  and  transferred  to  Plaintiff.  There  is  no 
statement  of  signification.     The  question  is  whether  it  is  necessary  to 

•  See  JlnU  C.  R.,  page  10. 

\  In  the  Kevue  de  Legislation  of  1847-8  pp.  70-1,  mcntinn  is  made  of  two 
causes  in  which  the  like  doctrine  nas  he'd,  but,  the  Editor  oliscrve.-,  in  a  note, 
**  This  practice  is  <iow  altered  ;"  but  this  note  is  unaustaincd  by  any  precedent. 
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alledge  signification  on  face  of  affidavit  or  whether  it  may  be  inferred. 
It  is  the  opinion  of  the  Court  that  everything  that  is  necessary  should 
bel  stilted  at  Icrmth  on  the  face  of  the  affidavit.     This  is  in  accord- 


ance with  the  English  authorities. 


Motion  granted. 


CAUSES  DficmfiES  ANT^RIEUREMENT  A    LA  FONDATION  DE  CE 

JOURNAL. 

5  Decembre,  1852. 
Presents: — Smith,  Vanfelson  et  Mondelet  (C),  Jiiges. 

No.  454. 
Meunier  v.  Cardinal. 

PREUVE  PAR  TfiMOINS    INSTRUMENTAIRES. 

Jug6  que  les  temoins  instriimentaires  a  tine  acte  contre  Icqutl 
une  inscription  en  faux  cstformee,  ne  suffisent  pas  pour 
etablir  lefaux. 

Dans  cette  cause  une  inscription  en  faux  est  formee  par  Meunier  et 
son  Spouse  contre  la  minute  du  testament  de  I'^pouse  du  D^fendeur, 
invoqu6  parce  dernier  au  soutien  de  sa  defense. 

Ce  testament  avail  6t6  re^u  devant  Mtre.  Cadieux,  Notaire,  et 
deux  temoins.  Les  seuls  temoins  produits  pour  6tablir  \efaux  ont  ete 
les  temoins  instrumentaires.  Le  fatix  fut  ^tabli,  mais  la  Coicr, 
(Mondelet,  (C.J,  Dissentiente,)  a  d6boute  la  demande  en  faux, sur 
le  principe  que  le  seul  tenioignage  dcs  temoins  instrumentaires  n''etait 
pas  suffisant  pour  etablir  le  Jaux,  le  teni'  ignage  de  tels  t6moins  6tant 
suspect. 

Vanfelson,  J.,  Si  les  t6moins  entendus  en  cette  cause  6taient  d«$ 
hommes  instruits  il  pourrait  peut-6ire  en  6tre  autrement. 

DeBleury,  pour  le  Demandeur  en  faux. 
MorcaUf  LeBlanc  et  Cassidy,  pour  le  D6fendeur. 


26  Nov.y  1853. 
Presents  : — Smith,  Vanfelson,  and  Mondelet,  (C),  Juges, 

No.  -^oie. 
Mire  v.  Letourneaii. 

**  INTERRUPTION  DE  PRESCRIPTION. — DEFENSE  PR£LIMINAIRE. 

M.  poursuit  L.  pour  salaire  de  plusieurs  annees  et  le  prft 
d^une  somme  de  £\S.0.0  L.  pi  aide  la  prescription  an- 
nale et  nie  le prU  de  £\%  Le  Demandeur ayant  allegui 
une  interruption  de  prescription. ;  ilfutjuge  que  cette  ques- 
tion d'' interruption  doit  itre  consideree  comme  une  defense 
preliminaire  et  que  les  parties  avaient  eu  droit  de  prod' 
der  a  Venquete  sur  cefait  au  prealahle.  ^, 
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Cette  demandc  itait  port6e  pour  salaires  ct  gages  depuis  plusieurs 
annees  et  pour  le  pr6t  d'une  somme  de  J618.  0.  0.  Le  D6fcndeur 
opposa  la  prescription  annate  au  chef  de  Paction  ayant  trait  a  salairca 
et  nijl  sp6cialement  le  pr6t  en  question.  Sur  ce,  le  Dcmandcur  ayant 
alI6g'j6  une  interruption  de  prescription,  il  fut  reconnu,  par  le  jngemcnt 
de  la  Cour  rendu  subsequeminent,  que  les  parties  avaient  eu  droit  de 
considerer  cette  question  d'interruption  de  prescription,  comme  une 
defense  pr^liniinaire  et  de  proceder  a  Tenquete  sur  ce  seul  fait  au  pr6- 
alable. 

Desjardins  et  Morin,  pour  le  Demandeur. 

Lanctot,  pour  le  Defendeur. 

No.  631. 
Bonneau  v.  Moqiiin,  et  Moquin,  fils,  Opposant. 

PAPIERS    FILfeS    A    L^ENQUfiXE. 

Le  Demandeur  ayant  contests  I'opposition  afin  de  distraire  de  Mo- 
quin, fds,  sur  le  principe  que  la  donation  qui  lui  avait  6t6  faite  par  le 
Defendeur,  son  piire,  des  terrains  saisis,  I'avait^te  en  fraude  et  a  une 
6poque  ou  Moquin  pere,  6tait  insolvable,  produisit  lors  de  son  enqu^te 
certaines  copies  de  jugement  et  autres  documents  pour  ^tablir  Pinsolva- 
bilit^  du  Defendeur.  -^f- 

L'opposant  s'objecta  a  la  production  de  ces  documents  sur  le  prin- 
cipe qu'ils  auraient  d{i  6tre  iil^s  lors  de  la  contestation,  n^anmoins  la 
Cour  en  terme  confinna  la  production  de  ces  papiers  et  ce  en  confor- 
mity aux  regies  de  pratique,  page  9,  chapitre  6,  sec.  24. 

Laf/eftayef  pour  le  Demandeur. 
Cassidy,  pour  1 'Opposant. 

30  Nov.,  1853. 
Presents  : — Smith,  Vanfelson  and  Mondelet  (C),  Juges. 

No.  1905. 

Brossard  v.  Sarah  Murphy  et  Sarah  Murphy^  Dem.  en  garantie, 
et  St.  Hilaire,  Def.  en  garantie. 

B.  Demandeur  principal  poursuit  31.  pour  loyer.  M.  oppelle 
en  garantie  St.  H.  son  locateur.  St.  II.  j)laide  qiiil  est 
proprietaire  de  la  maisoii  louee  en  vertu  d'une  donation, 
de  C.  A.  B.  Le  Demandeur  principal ^  invoque  par  une 
reponse  speciale  la  mdlite  relative  de  cette  donation. 
Juge  ;  que  la  nullite  ne  pouvait  j^as  Stre  opposce  par  u 
reponse  de  ce  genre. 

La  demande  principale  6tait  pour  loyers  au  montant  de  JG125,  cou- 
rant,  6chus  jusqu'au  ler  fevrier,  1853.  La  Defonderesse  qui  avait 
pay6e  loyers  a  St.  Hilaire,  son  locateur,  Pappela  en  garantie,  et  ce 
dernier  plaida  a  la  demande  principale  et  y  repondit  en  alI6guant  qu'il 
6tait  propri6taire  de  la  maison  lou6e  en  vertu  d'une  donation  que  lui 
arait  consentie  Charles  Alfred  Brossard.     Le  Demandeur  principal 
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pnr  sa  r6|ionse  sptciale  invoqua  la  nullit6  relative  de  cette  donation  et 
conclut  a  ce  quNlle  ffit  declaree  nulle. 

Le  l)6fendtMir  en  ;iar;iiilie  rtpliqua  quVn  droit  cede  rtponse  sp6- 
ciale  otait  plai<lee  irrcgulitVemt'nt  et  ille;{alenient ;  en  autant  que  cette 
nullite  rthtive  ne  pournit  pas  6tre  opposee  par  une  r6ponse  de  ce  genre. 

I^ors  de  r:iudition  en  droit,  le  Demandtur  principal  pretendit  qu*il 
etait  loisil)le  a  une  partie  d'invoqiier  la  nullite  relative  d'un  arte  par 
voie  d'exception  et  de  reponse  speciale  a  une  exception,  et  deilara 
s\t|  j)iiyer  sill-  la  decision  rendue  en  la  cause  de  "  The  Principal  Officrrs 
of  Her  Majesty  s  Ot(ln(tnct\  Appdatd  and  Taylor .Bc^mndcntP  l-e 
Deinanih'ur  v\\  giirantie  obseiva  que  cette  d6cision  ne  pouvait  s*^app]i- 
quer  (jue  dans  de  certains  cas  particuliers  ;  et  que  d'ailleurs  il  ^'tait  de 
jurisprudence  coiislfinte  que  "  les  voies  de  nullite  n'ont  point  lieu  en 
France  ;"  en  sorte  que  la  nullite  rcs])ecti've  ne  peut  Ctre  alleguee  que 
par  la  voie  (fune  demande. 

La  Cour  a  m  lintenue  la  reponse  de  St.  Hilaire  et  a  d6bout6  le 
Demandeur  prin*  ipal  de  sa  reponse  speciale  avec  depens. 

Loranger,  pour  le   Denianileur. 

JLafrcnayc  ct  Cresse,  j)our  le  Defendeur  en  garantie. 

©frcuti  Court. 

26  Nov.,  1853. 
Present : — J.  C.  Bruneau,  J. 
Taver7iier  v.  Dame  Bonneville^  et  Decluintal  et  ux.,  Opposants. 

PRIVILEGE  d'uNR  PREMIER  LOCATEUR. 

Le  Demandeur  avait  fait  vendie  dans  le  cours  du  mois  denovembre, 
1853,  tons  les  meubles  de  la  Defenderesse  qui  garnissaient  la  maison 
qui  lui  aviit  6te  louee  par  les  Opposants  le  ler  mai,  1853,  et  que 
le  Demandeur  avait  fait  saisir-giger  le  3  mai,1853,sur  la  Defenderesse, 
lorsqu'elle  etait  encore  dans  la  maison  du  I  emandeur. 

Le  Demandeur  apres  avoir  obtenu  jugement  en  mai,  1853,  attendit 
jusqu'au  niois  de  novembre,  1853,  pour  faire  vendre  les  meubles.  Les 
Opposants  prelendaient  etre  payes  par  privilege  de  locatcur  et  de  pre- 
ference au  Demandeur,  sur  le  prmcipe  qu'ayant  laisse  6couler  le  laps 
de  deux  nwis  et  quinze  jours,  il  avait  perdu  son  privilege.  Les  Op- 
posants s'appuyaient  sur  Tart.  172  de  la  Coutume :  "  Les  executeurs 
"  sont  tenus  de  laire  vemlre  les  biens  dedans  deux  mois,"  etc.,  et  sur  ce 
qu'il  fallait  assigni^r  une  limite  a  la  ii6;;ligenee  d'un  premier  locateur, 
libs  (juoi  son  privilege  unterieur  pourrait  s'etendre  pour  une  periode 
indefmie  et  primer  celui  d\in  nouveau  proprietaire  un  an  on  deux 
ans  apriis  et  sans  que  le  nouveau  proprietaire  put  en  soupgonner  I'exis- 
tence. 

Les  Opposants  en  outre  s'appuyaient  encore  sur  Tarticle  20  du  titre 
19  des  Sequestres  de  TOrd.  de  l()(J7.  La  Cour  par  son  jugement  a 
deboutc  Popposition  avec  depens ;  en  sorte  que  le  privilege  du  premier 
locateur  a  pr6valu. 

Pajrin,  poer  le  Demandeur. 

Lafrenaye  et  Cresse,  pour  les  Opposants. 
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18  Fevi(n;  1854. 

Presents ; — Day,  Smith  et  Mondelet,  (C),  J.  J. 

No.  2274: 

Desbarats  v  Lagrange  et  Fisfier,  Oppt. 

Jug6  que  la  contestation  iVune  opposition  ct  suhsidiairrmenC 
du  projet  de  distribution  nepeuvent  avoir  lieu  dmultani^ 
inent  2Jar  les  memes  nwycns. 

L'Opposant  Fisher  avait  contest^  Poppoition  d'un  autre  OppOsrint 
sur  le  principe  qu^  ce  dernier  n^avait  auruii  titre  ou  cr6iinre  centre  le 
Di'jfendeur,  et  avait  conchi  k  cc  que  I'opposition  fut  renvoyoe  a\'ee 
d6pens,  et  en  outre  k  ce  que  cette  partie  du  rapport  de  colioratinn  et 
de  distribution  qui  avnit  trait  a  hi  creiince  de  POpposant  fut  rerorm6e 
et  mise  de  cote.  L'Opposant,  dont  hi  crcance  t'tait  ainsi  contest6e, 
6t  motion  a  ce  que  cette  contestation  fut  rcjetee,  sur  le  principe  que 
Ton  nc  pouvait  contester  simultun6ment  par  les  m6mes  moyens  Topposi- 
tion  et  le  Rapport. 

La  Coiir  a  Putianimite  adopte  cette  motion  et  la  contestation  est  en 
cons6quence  renvoy6e  in  toto  avec  depens. 

T.  S.  J^uddJif  pour  TOpposrint  conteste. 

Cross  et  Bancroft,  pour  le  Contestant. 

N.B. — L'Opposant  Fisher  a  donne  avis  d'appel  au  Banc  de  la  Reine. 


28  Feb.,  li354. 

Present : — Day,  Smith  and  Mondelet  (C),  Justices* 

Bcnoit  V.  Peloquin. 

RULE  FOR  PERFMPTION  D'rNSTANCE. 

r 

This  was  a  rule  for  j)cremption  d^ instance  taken  3  or  4  days  after  the 
expiration  of  the  3  years  since  last  procei  ding  in  the  cause.  1'he 
Plaintiff  contended  that  by  the  10  seo^.,  16  Vic,  chap.  IH,*  the  time 
from  the  10th  of  July  to  the  3 1st  August  inclusive  did  not  count,  that 
the  language  'of  the  statute  being  express  thb  Court  could  not  inlei  fere 
with  it. 

Rf/y,  in  support. 

Davidy  contra. 

Day,  /.  The  Court  is  against  the  PlaintiYf.  This  is  a  prescription,^ 
and  the  stopping  of  time  mentioned  in  the  statute  cited  cannot  be  «p> 
plied  to  prescriptions. 

Rule  declared  absolute*^ 


No.  131. 
Ex-parte  Uelanger. 

CERTI3RARI. 

Pominvillej  for  Petitioner. 

Day,  J.  This  is  an  apphcation  for  a  writ  of  certiorari  to  bring  u^ 

*  Vide  D.  M.  p.  ir. 
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the  record  of  a  cause  from  the  Commissioners  Court,  In  wliich  Judge- 
ment had  been  rendorod  on  a  Thursday  without  adjournment.  This  is 
no  ground  far  a  writ  o(  certiorari.  I'his  remedy  is  intended  to  reverse 
a  Judt'ment  where  there  is  a  colorai)le  jurisdiction,  not  to  try  whether 
a  man  is  a  Judge  or  not.  Such  a  Judgment  as  the  one  conipluined  of 
would  be  an  absolute  nullity. 

Writ  refused. 


No.  2368. 
Roivhottoni  V.  Scott, 

ACTION  ON  BILL  OF  EXCHANGE. 

This  is  an  action  on  a  bill  of  exchange  drawn  by  the  Plaintiff  on  the 
Defendant  in  favor  of  one  Cas^elsand  accepted  by  the  rel'endant.  The 
bill  at  maturity  was  not  pjiid  by  the  Defendant  and  Cnssels  returned  it 
to  the  Plaintiff.  The  Defendant  demurred  to  the  de<laration  on  the 
ground  that  it  was  not  alle;;jed  that  the  Plaintiff  had. been  called  on  to 
pay  the  bill  or  had  paid  it  or  that  he  had  any  interest  in  it  whatever. 

Morifon,  for  Plaintiff. 

Cross  4*  Bancroft,  for  Defendant. 

Day,  J.  The  bill  having  been  accepted  and  returned  to  drawer  in 
him  the  action  rests.     The  word  returned  has  a  technical  meaning. 

Demurrer  di&viisi^ed. 


No.  991. 


Taillefer  et  al.  v.  Taillefer  et  al. 

Jug6,  que  le  Not  aire  peut  Hre  examine  comme  temmn  pour 
etahlir  la  verite  des  faits  contenus  dans  facte'argut  de 
faux. 

Cette  question  fut  soulev6c  a  l'cnqu6te  sur  inscription  de  faux  du 
tesrtament  de  Taillefer  p6re.  Le  Juge  president  avait  rendu  ju;>cment 
portant  que  le  Notaire  ne  pouvait  6tre  examine  romme  t^moin  pour 
6tablir  la  verit6  des  faits  contenus  dans  Tacte  argu6  de  faux.  Jits  D6- 
fendeurs  firent  motion  pour  faire  reviser  ce  Jugement  par  la  Cour  en 
Terme.  C'est  en  a<ljugeant  sur  le  iiierite  de  cette  motion  que  les 
Juges  ont  permis  Texamen  du  Notaire. 

Par  Pinscription  de  faux  on  all6guait  que  le  Testament  n'avait  pas 
6tfe  dicte  et  nomm6  par  le  Testateur  au  Notaire,  que  le  Testateur  etait 
lors  du  Testament,  priv6  de  Tusage  de  la  parole  et  dans  un  ^tat  d'imbd- 
cilit6  complete. 

Les  Defendeurs  en  faux  se  fondant  sur  ^e%  precedents  yowv  ohXX' 
nir  la  revision  du  Jugement  rendu  a  IVnqu^tc,  citerent  la  cause  de 
Clarke  v.  Clarke  et  pr6tendirent  qu'il  6tait  important  d'examiner  le 
Notaire,  dont  le  t6moignnge  devait  6tre  aussi  recevable  que  ceux  des 
t^moins  instrumentaires  d6j&  examines  dans  la  cause,  d^autaut  plus 
qu^il  pouvait  servir  a  ^dairer  les  J  uges. 

Les  Demandeurs  de  leur  cdt6  appuyant  la  decision  rendue  i.  Pen- 
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qti^tp  pr6ten(1irent  que  le  ti'moignage  du  Notoire  dan«  la  cBii«e  ne 
pouvait  Viiloir  plus  que  Pacte  qu'il  avait  fuit,  Ipqml  contenait  d6jA  VnU 
tistatioii  (lu  Notaire  sous  sermcnt  d'officc  sur  tous  \v.a  faits  sur  Itthquela 
.  il  pouvait  6tre  exnmin6  ;  qu'une  nouvelle  d6clara»ion  de  sa  part  n*f 
pouvait  ajoutcr  aucune  force.  En  outre  on  mcttait  le  Notaire  dans  la 
n6<fssit6  de  sc  parjurer  pour  6viter  le  clintiment  et  Pinlaraip,  conse- 
quence du  faux,  ou  d^avouer  qu^il  avait  6t6  parjure  lors  de  la  confei  tioti 
de  Pactc,  qu'il  ^*tait  dt^s  lors  dangereux  et  inutile  de  permettre  son  exa- 
men. 

En  Prance  on  examinnit  le  Notaire,  comme  proc^do  d^instniction 
criminellu  suivi  a  Pegarii  de  tous  les  accus6s,  ce  qu^on  ne  pourrait  (aire 
ici. 

R.  Lnjlamme,  pour  les  Demandeurs  en  faux  a  cit6  Merlin,  Rcpcr" 
toin;  Vo.  T6nioin  instrumentairo  Testament.  Merlin,  Questions  d© 
Droit.  Carr6  et  Chauveau,  vol.  2,  p.  24-8,  q.  926,  idem  431. 
Touillier,  vol.  5,  no.  410. 

De.'ileioy,  pour  les  D^fendeurs  en  faux. 

Smifh,  J.  Le  .Tugement  rendu  a  PenquCte  doit  6trc  renvcrsft,  la 
Cour  v>t  rormellcrnent  d^opinion  de  permettre  aux  Demandeurs  en  faux 
de  prnc^der  a  PexameD  du  Notaire. 


y, 


No.  2146. 


La  FabfiqUe  de  Vatulreuil  v.  Pagnuelo. 


Cetle  action  fut  porl6e  pour  le  recouvrement  de  certains  dommaget 
caiiii^s  k  la  Demandresse  par  le  Defcndeur.  Ces  dommages  sont  prou- 
v€s  par  des  paroissiens  cutboliques  de  Vaudreuil.  Le  D^fendeur  A 
objects  lors  de  Penqu^te  a  leur  audition  sous  le  pr^texte  que  fenant 
partie  de  la  Fabrique  de  Vaudreuil  la  Demandresse,  ce  prords  se  trou- 
mu  dans  Pinter6t  des  t^moins  aussi  bien  que  des  autres  paroisssiens  et 
que  partant  ils  se  trouvaient  int^re^is^s  dans  Pev6nement.  La  qucstioh 
80uli'v6e  6tait  de  savoir  si  ces  t6moins  pnuvaient  6tre  revjus  a  laire 
preuve  et  s^ils  sont  int6ress6s  au  degre  proliib6  par  la  loi. 

Huherty  Ouimet  et  Morin,  pour  la  Demandresse. 

Lcrangcr,  pour  le  Defendeur. 

La  Cour  consid^re  la  preuve  de  la  Demandresse  parfaitement  16gale 
et  renvoie  Pobjection  du  D6fendeur. 

Vide  Merlin,  vol.  17,  Rep.  671,  Vo.  T^rooins  Judiciaires,  Rep, 
Juris.     Guj'ot,  Vo.  T^moin  et  T^moi^nage* 
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No.  1195. 

Ezparte  Cazclais,  Rcquirant,  Ramsay,  Oppt, 

La  partic  qui  veut  a/querir  iinc  hypotheque  doit  spMfer  dans 
VJlctc  la  mmme  de  denien  dont  se  trouvera  grive 
rimmcuble. 


*    . 


Rninsay  avait  acquis  d^une  Madame  Veuve  Des^ve  un  immeuble 
dont  tile  avail  Pusutru  t  seulement,  la  |)ropri^;t6  en  6tant  &  scs  petits 
enfans.  Cette  acquisition  tut  faite  pour  une  certaine  somme  de  deniers 
que  llnmsay  devait  garder  en  ses  mains  en  en  pnyant  l'int6rSt  jusqu^A 
r&ge  de  majority  des  enfans,  6poque  k  laquelle  il  devait  payer  le 
capital,  sur  la  ratification  de  la  dite  vente  par  ces  dernicrs.  Au  dit 
acte  de  vente  est  intervcnu  un  nomm6  Des^ve  qui  s'est  port6  cnution 
vis-A-vis  de  Ramsay  pour  Pex^iution  de  toutes  les  clauses  du  dit  con- 
trat,  et  d  cette  fm  a  bypotliequ6  un  immeuble.  Subs6quemment 
Des^ve  a  vendu  k  Cazelais  Pimmeuble  ainsi  bvpotbequ6,  et  c'est  du 
titre  d'acquisition,  que  ce  dernier  demande  ratincation  k  la  Cour. 

Ramsay  fait  son  opposition  k  tout  Jugement  de  Ratification  a  moins 
d^6tre  maintcnu  dans  ses  droits  d'hypoth^que  fond6s  sur  Tin- 
scription  de  son  titre  suivant  la  loi. 

Cazelais  k  contest^  par  Defense  en  droit  Popposition  de  Ramsay, 
pr6tendant  qu^il  n'avait  pas  d'liypoth(;que  sur  Pimmeuble,  vu  que  par 
Pa<'te  de  cautionnement,  Pimmeuble  n^avait  kxb  afT^cte  ik  aucune  somme 
sp^cifique,  tel  que  voulu  par  la  loi,  cVst  sur  le  m6nte  de  cette  Defense 
en  droit  que  li  Cour  avait  k  prononcer  Jugement. 

Moreau,  LeBlanc  et  Cassidy,  pour  Cazelais. 

W.  G.  Mack,  pour  Ramsay. 

Day,  J.  Si  POpposant  Ramsay  eut  voulu  acquerir  une  hypoth6que 
sur  le  dit  immeuble  il  devait  faire  mention  d'une  somme  de  deniers 
dans  Pacte  de  cautionnement.  La  Cour  doit  maintenir  la  Defense  en 
droit  et  dcbouter  Popposition. 


No.  189. 

Perrigo,  Appelant  v.  Hibbard,  IntimL 

Jug6.  Que  V engagement  d^un  commis  mardiafid  est  un  fait 
commercial,  quHl  a  droit  au  benefice  des  lois  qui  regissent 
la  preure  en  fait  de  commerce,  pour  etablir  le  montant  du 
salaire  convenu  et  la  durie  de  I'engagement. 

La  pr^sente  action  a  6t6  port^e  a  la  Cour  de  Circuit  pour  le  recou- 
Trement  de  £50  0  0,  balance  sur  huit  mois  de  salaire,  di^s  sous  les 
circoastances  suivantes. 
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Le  15ao{^t,  18r)2,  PAppelant  Hmt  nu  service  <lc  la  Corporation  de 
MontrtJdl  coinine  Tnspci-tt'ur  el  TtiK^nieiir  fn  (hef  du  D6|>artemeiit  du 
feu,  moyemiant  une  snmine  de  jS  1 50  0  0  pur  ann6e.  Vera  le  com- 
mencement dc  septembre,  de  la  m6me  ann6e,  i  In  demandc  de  Plntim^i 
il  luissn  le  service  de  la  Corporation  pourci'liii  de  ce  dernier  moyennant 
le  m6ine  salaire  payable  menn'U'llcnunt.  Au  commtncemcnt  du  mois 
d'avril  suivant,  JMntim^  n'lr  oie  I'Appelant.  Ce  dernier  porte  la 
pr6sente  action  pour  balnnce  de  snlaire.  LMntiin6  aynnt  ni6  avoir 
jamais  engage  I'Appclant  pour  aucune  p^rinde  de  temps  fui'e,  lea  par- 
ties all(^rt>nt  a  I'rnqufite.  L^Appdant  ttiblit  IVngagement  et  sa  dur6e 
par  un  t{.>moignagc  verbal.  L'lntim^  de  son  c6t6  ne  lit  nuiune  preuve, 
mais  tors  de  I  argument  au  m6rite  s'nppuya  sur  Toblection  entr^'e  au 
t('inoignan;e  verbal  pioduit  en  cette  cause  et  dcmanda  le  d6bout6  de 
Taction  comme  n''6t)int  suppoit6e  d'aucune  preuve  par  6crit,  seule 
preuve  admissible  dans  le  cas  actuel. 

La  Cour  de  Circuit  par  son  .Tuoement  du  1 1  novembre  dernier  a 
accoid6  les  conclusions  du  Utfendeur  et  a  il6boute  Piiction.  C*est  ce 
Jugement  que  la  Cour  Sup6rieure  est  appelee  a  reviser. 

Mftrenu,  Lrhlnnc  ^  Cassidi/,  pour  PAppelant. 

A.  ^  G.  Robertson,  pour  riiitim6. 

Day,  J.  Cette  action  a  6t6  port^e  par  un  commis  marchand  pour  le 
recouvrement  d'une  balance  de  son  salnire.  T('Ut«  la  preuve  de  son 
engagement  est  veibale.  La  Coui  Int'^i ieure  a  con»id6r6  cette  preuve 
comme  insuffisante. 

La  premi(>re  question  qui  se  pr^sente  est  de  savoir  si  le  commis  a 
droit  au  b6ii6fice  des  lois  qui  tdgisscnt  la  preuve  en  fait  dc  commerce. 
La  Cour  ne  nourrit  aucun  doute  sur  ce  point.  C'est  un  fait  commer- 
cial. La  secnnde  questiun  est  de  s:ivoir  si  cette  preuve  adinisecnmme 
bonne,  est  suffisante  pour  lui  faire  obtenir  son  Jugement.  La  Cour  la 
croit  suffisante  et  en  cons6quence  met  de  cdt6  le  .lug«ment  de  la  Cour 
Inf6rieure.    "" 

N.  B.  L'Intim6  a  donn^  avis  d^appcl  au  Banc  de  la  Reine. 


i 


No.  301. 


Orvh  V.  Valigny. 

LIABILITr    OF   COMMON    CARRIER    FOR    DELAY. 

Rose,  Q.  C,  4*  Monky  for  Plaintiff. 
Papin,  for  Defendant. 

Day,  .T.,  This  is  an  action  for  the  re-  overv  of  some  300/.  damaees 
for  injury  done  to  a  racgo  of  "rain  and  potatoes  sliipj  el  bv  the  Plain- 
tiff on  board  of  the  Defendant's  barge,  bv  the  d-iau't  of  (he  Defendant 
carrying  the  said  cargo  to  Burlington,  the  place  to  which  the  cargo  was 
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shipped,  without  delay.  There  are  two  counts  in  the  declaration,  hy  ihre 
first  the  Plaintiff  alleg«»s  tliat  Defend:int  undertook  to  deliver  the  cargo* 
at  Burlington  on  the  1st  Jii'y.  The  first  count  is  not  proved  ;  but  by 
the  second  count  the  PI  tintiff  alleges  that  Defendant  was  obliged  to* 
use  all  )ue  diligence  in  transmitting  the  cargo.  It  appears  that  the 
barge  left  the  North  Gore,  on  the  iiidean  Canal,  on  the  '21st  of  June, 
and  arrived  at  Montreal  on  the  26th,  wherp  it  remained  till  the  6th  of 
July.  The  Court  is  of  opinion  that  the  Plaintiff  has  made  out  that  the 
difference  between  the  value  of  the  articles  shipped  by  him  had  they 
arrived  in  a  good  state,  and  their  value  in  the  state  they  were  received- 
at  Burlington,  is  275/.  The  only  question,  iher^-fore,  that  remains 
is  as  to  the  degree  of  diligence  Plaintiff  was  required  to  use.  We 
are  of  opinion>  that  tin*  fai  t  of  tlie  barge  being  detained  ten  or  t>Velve 
days  at  Montreal,  sufficiently  establishes  a  want  of  due  diligeni  e  on  the 
part  of  the  Defendant.  The  judgment  is  therefore  in  favor  of  Pkintiflf 
for  the  amount  of  damage  that  has  been  proTed. 


No.  2263. 


JJall  v.  Lamhe  Sf  Scriver  and  at.j  Int.  Party. 

Rose,  Q.  C,  Sf  Monk,  for  Plaintiff. 
A.  if  G.  Bjoberlson,  for  Defendant. 
jRose,  Q.  C.  SfMonk,  for  Intervening  Party. 

Day,  J.,  This  is  a  petition  by  Executors  to  be  allowed  to  intervene 
in  a  petitory  action.  It  has  be»n  met  by  a  defense  en  droit,  that  they 
are  not  entitled  to  take  up  instance  in  such  an  action.     This  demurrer 


are  not  enti 
is  well  founded. 


Demurrer  maintained. 


No.  663. 


M CarLhy,  Ap/t.  v.  Laurier,  Respt* 


VERBAL  SLANDER. 


This  is  an  appeal  brought  from  a  judgment  of  the  Circuit  Court 
sitting  in  the  Circuit  of  L'Assompticn.  The  action  was  brought  in 
the  Court  below  by  a  sworn  Surveyor  for  the  recovery  of  20/. 
damages  for  verbal  sl-nJer,  the  derliratinn  alh>ging  that  the  DeW 
danl  had  maliciously  sail  of  the  Plai  tiff  in  presence  of  sevenil  persons 
that  he,  the  Plaintiff,  *•  tivaj't  fait.,  ivvmte  H  fnrgc  firs  confrafs,'*  anil 
had  used  other  cxpressious  in  the  sense  that  the  Plaintiff  had  *'forgi 
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tUrs  flexes."  The  plea  specially  denied  tlie  facts.  Tt  appftars  that 
M'Carthy  ai.d  one  Beaupr^  were  engaut'd  having  the  boundary  lines 
•of  their  laifiils  drawn,  and  that  the  said  Lanrier  was  the  surveyor 
employed  by  Beaupr6.  Four  witnesses  were  examined  on  the 
part  of  the  Plaintiff,  all  of  whoiyj  stated  to  the  effect  that  Pliintiff 
had  made  ♦'  dea  tttres'''  for  one  Be  upr6  during  tlie  previons  evenitig, 
and  in  explanation  Plaintiff  attempted  to  prove  what  was  meant  by  this 
expression.  This  evidence  was  objected  to,  and  Defend:int^s  objection 
was  maintained  there  beinu;  no  intent  laid  in  the  declaration.  The 
judgment  of  (he  Court  below  was  in  favor  of  Plaintiff,  condemning  Inm 
■  to  pay  4/.  damages  and  costs. 

From  this  judgment  the  present  appeal  was  brought. 

Lehlanc  Sf  Cassidy,  in  support. 

Turgeon,  Attorney  for  Plaintiff  in  Court  below. 

JLaflamne,  Counsel  in  Appeal,  contra. 

Day,  J.,  This  Court  is  always  di«sposed  if  possible  to  sustain  the 
jud^imeiits  of  inferior  tribunals,  but  in  tliis  case  it  is  impnsible, — neither 
the  words  alleged  in  the  declaration  nor  any  thing  equal  to  them  hai 
been  proved.  There  being  no  intent  laid  in  the  declaration,  no  proof  of 
meaning  of  words  could  be  made. 

Appeal  mmntaiined^ 


No.  1938. 


Macfarlane  v.  Rodden  &  a1. 


■> 


COMPENSATION. 


This  was  an  action  brought  for  the  recovery  of  the  balance  of  a  jorfit 
Und  !*everal  promissory  note,  given  by  the  De'endants  to  the  Pliinfiff, 
the  demand  was  met  by  an  exception  of  compcnsttion,  the  Defendnnts 
praying  to  be  allowed  to  set-off  a  debt  due  hy  the  Plaintiff  to  William 
Rodden  one  of  the  said  Defemlants. 

Bethune  Sf  Dunlin,  for  Plaintiff. 
A.  Sf  G.  Robertson,  for  Defendants. 

Day,  J.  Thi?  action  is  met  hy  off-set  of  a  debt  alleaed  ^o  "be  due 
bv  Plaintiff  to  one  of  Defendants.  This  exception  of  cor.pensntion 
must  be  dismissed. 

Exception  dismissed. 


38 


SUPEUIOR  COURT,  IS53-4. 


ii 


I;  'i 


20  Feby. 

Present : — Day,  Smith  and  Mondelet,  (C),  /.  /. 

No.  2087. 

Simard  y,.  Jenkins. 

Held,  that  Jurors  actinrr  within  the  limits  of  their  functions  cart" 
not  be  questioned  as  to  whether  the  findinp  of  their  verdict 
proceeded  from  ma/ice,  and  that  if  they  cannot  ag/ee 
on  a  verdict  any  one  of  them  is  equally  protected  as  the 
whole  ill  eorjrremn}!^  his  own  individual  ojdnion  of  the  case. 

The  Defend  lilt  in  liiis  case  was  one  of  the  members  of  a  Coroner's 
Jury,  empannelled  to  iiive'«tia;i»te  the  cause  of  death  of  certain  persons 
shot  on  the  9lh  of  June,  18r>3,  near  Zion  Church  in  the  City  of  Mon- 
treal. The  Plaintiff  was  one  of  the  City  Police,  present  at  the  time 
these  persons  where  shot,  and  was  summoned  to  give  his  evidence  be- 
fore the  Coroner.  The  jury  could  not  agree  upon  a  verdict,  and  nine 
of  the  juror*,  of  whom  the  Defendant  was  one,  in  giving  their  views 
as  to  the  evidence,  commentiMl  in  particular  on  that  of  Plaintiff  and  of 
four  other  witnesses  in  the  following  terms:  "  The  Jurors  cannot  omit 
finding  that  in  the  course  of  their-investigation,  evidence  of  the  most 
conflicting  and  irreconcilable  character  was  given,  which,  however,  de- 
sirous they  have  been  to  attribute  it  to  the  mere  erroneous  im,  ression  of 
witnesses,  the  Jurors  cannot  conceal,  has  painlully  impressed  them  as 
wilful  and  culpable  perversinns  of  truth,  so  injurious  and  dangerous  in 
their  consequences  to  Society,  that  they  desire  to  direct  the  attention 

of  the  authorities  to  the  depositions  of , , ,  J. 

B.  Simard,  an(V-; tt."     The  Plaintiff  in  consequence  brought  his 

action  against  the  Defendant  as  one  of  the  persons  who  had  written, 
signed  and  published  the  above,  alleging  that  the  said  Defendant  was 
moved  by  malice  to  return  this  special  verdict,  and  that  it  contained  a 
diffamatory  libel.  PI  lintiff  laid  his  damages  at  .^00/.  Ther«  were, 
two  other  counts  in  the  declaration ;  on  the  second  count  it  was  in 
effect  alleged  that  Defendant  was  a  juror  on  the  Coroner's  Jury  and 
that  it  was  in  deliv«^ring  his  speciil  verdict  to  the  Coroner  that  he  made 
use  of  the  terms  reflecting  upon  Plaintiff;  and  the  third  count  was  for 
libel  without  alleging  that  the  Defend  mt  was  a  juror. 

The  Defendant  met  this  action  by  a  demurrer,  in  which,  am'>ng 
other  reasons  he  alli'gei  tl  at  there  could  be  no  malice, — that  as  a  juror 
called  upon  to  give  his  ven'ict  he  was  not  liable  for  what  he  said  on  the 
jury,  and  that  the  declaration  disclosed  no  libel. 

Badgley^  Q.  C,  Sf  Ablntt,  in  support  of  demurrer. 

Rose,  t^.  C,  Counsel. 

L'lranger,  contra. 

M>«6?f/e«,  ('O  J,  J.,  dissenting,  said,  there  are  nine  coses  of  Libel 
agiinst  Jurors,of  the  Coroner's. I ury  enp.mnelled  to  inquire  into  he  cause 
ol  de  ith,  of  persons  shot  on  the  9th  of  June  last.  'I  he  queslinn  comes 
up  before  the  court  on  demurrer.  I  think  the  demurrer  should  not  be 
maintained.  As  to  the  notice,  I  do  not  thuik  that  Jurors  are  public 
officers,  the  Statute  14  &  15  Vic.  c.  54,  says,  "  persons  discharging 
public  duties.'*  However  the  majority  of  the  Court  is  of  opinion  (hat 
this  que&tioD  does  not  arise  now.     The  next  question  is,  were  the  nint 
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jurors  engaged  in  the  dis'hargeof  their  public  duty  as  jurors  when  this 
libel  is  aileijed  to  have  been  published.  Let  us  suppose  they  were, 
and  that  cloakini  tliemxelves  under  tht-ir  position  they  had  maliciously, 
ond  corruptly,  charged  Plaintiff  w  th  perjury  Even  in  this  case  would 
they  be  irresponsible  ?  Can  there  be  such  a  thing  as  irresponsibility  on 
the  part  of  any  one.  1  hold  that  there  cannot.  Neither  Judge 
nor  Juror  is  absolutely  irresponsible.  Put  Plaintitf  has  gone  further, 
and  tieclared,  that  the  requisite  number  of  jurors,  eould  not  agree  on 
a  verdict,  there  was  then  no  presentment,  therefore  these  nine  persons 
trere  not  acting  as  a  "  Corps  de  Jury.'*''  For  if  nine  jurors  are  irres- 
ponsible, then  so  is  one.  What  would  this  lead  to  1  Suppose  on 
fit  jury  there  is  a  juror  who  would  not  legard  his  oath,  and  who  was  desi- 
rous of  wreaking  his  "engeance  on  one  who  had  been  a  witness,  he 
could  do  so  With  impunity,  nothing  could  touch  him.  Suppose  the 
Bishop  of  Montreal,  or  the  Chief  Justice  of"  the  Queen's  Pench  or  one 
•«f  i-b?  fi'st  merchants  of  this  city  had  been  a  witness,  and  that  such  an 
observation  had  been  m  i«e  sf  lijj5,  by  one  juror.  Will  it  be  said,  that 
his  chararter  inu^t  be  left  to  the  counteracl  ng  i«u::«n««  o*'  public 
opinion.  I  have  great  respect  for  public  opinion — "  mais  comhien 
faut  il  de  sots,  pour  former  le  public  ?  It  has  been  said  that  Judges 
are  irresponsible  ;  but  it  is  not  so,  they  are  responsible  to  Parliament. 
If  a  Judi^e  had  the  aud  icity  to  use  his  office,  to  wie ik  his  vengeance 
on  his  fellow  man,  he  would,  and  ought  to  be  responsible. 

In  the  two  last  Connts  there  is  not  a  word  about  the  Coroner's  Jury, 
I  therefore  take  it,  they  at  all  events  are  sufficient,  and  on%hX  to  go  to 
a  jury.     I  am  surprised  any  one  should  desire  to  avoid  going  to  a  jury. 

Rose,  Q.  C,  I  hope  that  observation,  is  not  intended  as  a  reflection 
on  Counsel  ? 

Mondelet,  ('C.J,  J.,  I  am  still  more  surprised  that  you  should  im- 
magine  any  such  thing. 

It  is  Slid  that  we  shall  get  no  more  witnesses  if  the  jury  are  not  to 
remark  on  contra  lictions  ;  but  that  ruts  both  ways.  V\'il|  not  wit- 
nesses be  less  likely  lo  go,  if  any  one  juror  m  ly  accuse  him  openly  of 
perjury  ?  To-day  it  is  Simard,  to-morrr  w  it  may  be  the  first  man  in 
the  community  who  may  be  thus  slindered.  If  .such  things  were  to  be 
permitted  by  Courts  of  Justice,  the  difficulties  arising  from  them  could 
only  be  settled  hy  the  bowie  knife  or  the  <  arabine. 

It  has  been  said  that  the  Coroner  and  his  Jury  are  institutions  de- 
rived from  Englind,  and  that  their  exercise  must  be  ruled  by  hinglish 
Law. '  But  it  is  a  maxim  of  our  Law,  founded  on  the  Roman  Law, 
that  if  a  mm  does  an  irtjury  he  must  repair  it. 

Tt  has  also  been  contended  that  there  is  no  libel.  Is  it  no  libel  to 
accuse  a  man  of  perjury  ? 

Day,  J.,  This  case  with  eight  others  is  suhinitted  on  a  defense  en 
droit.  It  involves  a  question  of  great  importance,  that  of  the 
immunity  of  persons  en.jage'1  in  the  administration  of  justice. 

I  shall  not  attempt  to  settle  the  que  tion,  on  first  principles,  but 
shall  reler  to  direct  authority  in  support  of  etch  step  of  t|je  process  of 
reasoning.     The  action  is  for  damages  for  Defi  ndunt  having  with  eight 
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others  retnrned  in^o  Coroner's  Court  a  specitil  verdict,  in  which  ffief 
dirccteii  to  the  attention  of  the  authorities  the  evidence  given  by  the 
Plaintiff  as  indicatmp;  perjury. 

The  first  count  of  the  declaration  says,  that  the  libel  coinpFaiiied  of 
was  signed  and  produced  by  Defendant,  along  wiih  eight  others,  a» 
Jurors  on  a  Coroner's  Jury.  That  they  were  acting  afs  Jurors  ap- 
pears on  the  face  of  the  declamtion. 

The  second  count  also  shews  that  Defendant  acted  as  a  Juror. 

The  third' count  is  for  libel  on  same  day  as  the  others,  but  without' 
stating  that  F'laintiff  acted  as  a'  Juror.  Damages  are  also  Faid  for 
.5000/.  The  declaration  alleges  that  all  this  was  done  fal^efy  ancf 
malic  iousTy. 

There  is  a  defense  en  droit  to  the  first  cotmt,  and  one  to  the  second 
and  third  counts.  It  is  contenled  that  Defendant  falls  under  14<  &  l.T 
Vic,  c.  54.,  by  which  it  is  enacted  tha*,  *'  no  writ  shall  be  sent  out. 
against  a  Justice  of  the  Peace,  or  other  oflGcer  or  persori  fuIfilTing  any 
public  duty,  &c.,  "  unless  notice  in  writing  of  such  intended  writ,  speci- 
f^ng  the  cause  of  action  with  reasonable  clearmss,  &c.,"  be  given  one- 
calendar  month  before  issuing  out  such  writ.  The  Court,  without  decid- 
ing the  queslioa  as  to  the  necessity  of  notice,  is  of  opinion  that  it  is  not 
necessary  to  allege  its  service  in  the  declaration,  the  notice,  if  requir- 
ed, may  be  produced  at  the  trial.  It  appears  by  tlie  9lh  section  of  this* 
act  that  the  notice  shaH  be  given  to  every  person  bond,  fide  acting  in> 
tlie  performance  of  a  public  dut)',  afthnugh  he  may  have  exceeded  his. 
jurisdiction.  But  this  cannot  be  decided  until  the  trial,  it  is  not,  th^'re- 
fore,  necessary  to  aHege  it.  This  is  the  rule  in  England.  We 
give  no  opinion  as  to  Defendant's  being  entitled  to  notice. 

The  second  point  raised  is  that  Defendant  was  acting  as  a  juror. 
Hfe  says,  first,  this  quaKty  of  juror  is  a  bar  to  every  form  of  action^ 
that  the  Plaintiff  cannot  examine  whether  or  not  there  was  malice, — 
that  the  condtact  of  no  jud^e  or  of  no  jyror  is  liable  to  being  ex-^ 
amined  m  this  way. 

I  do  not  think  this  propositton^in  the  unlimited  way  in  which  it  is  put^ 
is  supported  by  authority.     If  a  judge  go  beyond  the  scope  of  his 
powers  he  may  not  be  liable  ;  butl  would  not  extend' this  to  jurors. 
The  judge  b  a  permanent  officer  and  has  jurisdi'  tion  over  eve  ything 
that  comes  within  his  Court,  and  mny  be  called  upon:  to  expnss  his 
ifiews  on  something  that  is  not  directly  before  him;     Th<^  juror  has  & 
specific  function  and'a  specific  case.     If  he  goes  beyond  that  case,  he  is 
liable.     In  ref,  rence-  to  the  general  reasoning  as  to  the  responsibility 
of  a  judge,  I  may  remark,  that  there  can  be  no  doubt  that  no  man  caa 
m  iliciously  commit  a  wilful  act  without  being  responsible.     But  this 
may  be  infringed  on.     So  in  piolecling  the  interest  of  Society,  the- 
tnterests  of  the  many  overri<le  those  of  the  few.  Thence  ha\grown  up  a 
rule  th  it  in  certain  ctises,  the  party  shall  not  raise  the  question  of  m  li  e- 
unddr  any  circumstance  s.     Tba  immunity  of  the  jtidge  re&ts  on  that, 
so  does  that  of  a  juror. 

The  Seconal  proposition  is  that  Defendant  acting  as  a  juror  is  not 
fiable  for  any  thing  done  wilhiathe  Kmit  of  hb  functioiu ;  and<  this. 
caiites  three  questions:. 
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ist. Are  Jurors  entitleJ  to  this  imm'inity  ? 

"Snfl.  Did  Defen<!ant  keep  witltin  th«  litirts  of  his  functions? 

3rd.   l^es  tliis  immunity  extt^nd  to  one  of  twelve  ? 

1  think  th«  authoritii^s  will  ^satisfy  most  nKnd>.  But  it  has  been  said 
ithiit  this  action  must  be  tried  by  ihe  law  or  Fiance  ivnd  not  by  the  law 
of  Enoiaiid.  Tlie  Coroner  is  derived  from  the  criminal  law  of  England, 
4nd  that  criminal  law  has  be«n  applied  here.  A  juior  is  compelled  to 
appear,  and  *  proceeds  and  acts,  under  th;it  English  law.  All  his 
|)Owers  are  liinitetl  by  that  law.  Is  it  not  then  right  that  be  should 
also  be  protected  by 'the  system  wisch  exacted  his  services  1  lf.it 
^vere  not  so,  the  situation  of  the  juror  would  be  lamentable  in  the 
extreme.  A«  to  whether  Defendant  wl.i'e  acting  within  the  limits 
of  his  authority  has  this  immunity  ;  see  Sutton  v.  Jolirsan,  1  Term 
R.  513:  "....it  appears  that  the  law  raises  a  presumption  in 
favor  of  jurors,  and  will  not  even  admit  of  proof  t-o  tike  contrary  ;  de- 
'partin;;  herein  from  the  common  nnx.im  that  the  piesumption  shall  only 
stand  till  the  contrary  be  proved.  This  rule  must  have  been  adopted  on 
the  p  incijde  stated  by  Lord  Coke,  namely,  that  it  would  deter  jurors 
from  the  public  service  if  they  were  liable  to  such  an  action  in  every 
•case,  where,  in  the  opinion  of  the  parties  against  wltom  they  had  decided, 
thfir  decision  proceeded  from  malicious  motives,  &c."  The  essence 
of  the  case  is  that  no  action  shall  lie,  that  be  shall  not  be  questioned, 
that  is  r^lice  his  an  ab^lute  bar.  To  a(lo|)t  a  dilTerent  rule  would  be  to 
ifritter  it  away.  Noboily  is  answerable  if  lie  shows  that  be  had  rea- 
son for  s  tying  what  he  did,  and  that  it  was  true.  The  issue  of  slander 
in  every  «  ise  is  whether  the  party  accused  act.d  midiciously.  But  the 
juror  is  put  in  a  different  posttion,  and  this  is  the  intention  of  the  law. 

2  Hawkins  PC.  c.  73,  Sect.  8  p.,  130  ''no  .presentment  of  a 
"Grand  .Jury  can  be  a  libel,,  "  lb.  p.  123.  Sect.  5. 

Borthwick  Libel,  pp.  201-2. 

Stirkie  Libel,  PreUmioary  Discourse  p.  Kxix.  note  K.  So  in  the 
IJnited  Slates. 

I  Trait6  de  la  diffamation,  de  i'injure  et  de  I'outrage  paa*  Grellet 
Demazeau,  pp.  165-6.  Tims  the  Kule  apjdies  m  Er-;;l»nd,  in  Scot- 
land, in  tbi!  United  Stales,  and  in  France.  As  to  malice,  there  is  a 
good  dea;l  of  confusion  araony  tht  early  writers  ;  but  now  the  law  is 
•Sftt'ed.  Mjvlice  in  fact  means  a  sentiment  of  malignity  or  ill-will. 
This  is  not  tlie  signification  in  Law  Books.  Even  in  libel  it  may  be 
jocular,  and  yet  their  may  be  malice,  and  the  party  would  he  liable. 
The  slat-"  of  the  heart  has  nothing 'to  do  ni^ith  liability.  So  with  the 
man  who  shoots  into  a  crowd.  So  in  an  action  for  malicious  prosecutioR, 
if  a  party  acted  on  probable  cnuse,  no  matter  how  maliciously  he  acted. 
It  is  dear  then  that  the  ordinary  ^meaning  of  malice  k  not  the  same  a« 
malice  in  Law.  Malice  in  Law4s  the  absence  of  legal  justification.  He 
that  injures  another  without  justification  is  liable.  Tins  enquiry  is  not 
as  to  the  state  of  feelings  but  whether  the  Defendant  noted  with  legal 
^justification.  If  he  did,  it  does  not  signify  whether  the  words  alleged 
l)e  true  or  not.  Skirkie,  Lihe\,  p.,  220.  In  « ases  of  Jurors,  the 
Juivtification  is  that  they  acted  as  Jurors.     TLis  is  where  there  is  a 
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perfect  verdict — where  twelve  agree.  In  the  present  case  there  » 
nothing  violent  in  the  language.  If  what  is  said  be  true,  it  would  be 
difficult  to  find  expressions  less  harsh.  The  document  shews  great 
labor  and  toil  in  enouncing  their  views.  It  decbres  the  result  of  their 
deliberations.  It  involved  the  necessity  of  enquiry  into  all  the  facts, 
the  nature  of  the  assemblage.  It  states  the  firing  of  the  troops  without 
the  order  of  the  officers,  it  reprobates  the  practice  of  parties  carrying 
arms,  and  then  comes  the  closing  paragraph  which  Pluin4iff  complains 
of.  Suppose  a  Grand  Jury  in  coming  into  Court  were  to  say  that  a 
Bill  was  not  found,  because  the  witnesses  named  were  not  to  be  be- 
lieved, or  that  a  Petit  Jury  should  say  so, — could  they  be  subject  to 
an  action  of  damages  ?  Must  the  Jury  be  silent  in  the  Chamber. 
How  can  they  express  their  opinion  if  they  cannot  canvass  the  evidence  I 
Does  not  a  .Tudge  give  the  grounds  upon  whcih  his  decision  is  based  ? 
The  case  of  the  Juror,  and  of  the  JuJge  is  the  same.  If  this  immunity 
be  given  to  an  ordinary  jury,  much  more  so  should  it  be  given  to  a 
Coroner's  Jury. 

The  passage  from  Hawkins,  shews  that  they  are  exempt  from  pros- 
ecution, in  respect  "of  there  enquiry," — Borthwick,  "  in  expressing 
the  opinion  of  the  Court."  So  Starkie, — "  all  communications  by 
Judges  and  Jurors  as  such."     So  in  Cou.  ts  Martial. 

There  is  a  case  which  shows  bow  far  this  immunity  is  carried,  in  the 

course  of  a  trial  a  juror  said  to  a  witness,  "your  a  d d  perjured 

villain,''  upon  this  an  action  was  brought,  and  the  juror  was  held  not  to 
b    'Able,  because  it  was  said  when  acting  as  a  juror. 

It  therefore  appears  that  if  the  words  complained  of  by  Plaintiff 
were  part  of  a  perfect  verdict,  there  could  be  no  action.  But  has  a 
minority  the  same  right  ?  It  is  plain  that  the  prote  tion  is  to  the  in- 
dividual and  not  to  the  body.  The  responsibility  and  obligations  are 
several.  Each  takes  the  oath  himself  and  he  must,  therefore,  be  pro- 
tected individually  for  his  own  opinion.  It  was  the  Coroner's  duty 
when  they  did  not  agree  to  ask  each  juror  his  opinion,  and  he  was 
obliged  to  give  it.  If  he  found  that  twelve  agreed  he  must  have  put. 
their  opinion  in  effect,  and  have  made  it  a  verdict.  The  protection 
is  to  each  member  of  the  body.  For  if  they  were  obliged  to  give  a 
full  and  a  true  opinion,  aad  if  they  were  not  able  to  give  a  verdict,  was 
it  not  their  duty  to  express  their  view  of  the  evidence  ?  If  it  was 
their  duty  to  express  their  opinion,  they  fall  within  the  law. 

Jarvison  Coroners,  p.  . — Impey  Coroners,  p.  519. — 2  Hale, 

Pit-as  of  the  Crown,  p.  297,  Note  C.  Both  reasoning  and  authority, 
therfore,  show  that  they  were  jastiBable. 

It  therefore  appears,  that  jurors  acting  within  the  limits  of  their 
functions  are  to  be  protected  without  reference  to  their  motives. 

2.  That  the  expression  of  opinion  in  this  case  falls  within  the  legiti- 
mate functions  of  Defendant  as  a  juror. 

3.  That  the  same  inimunity  that  applies  to  jurors  rendering  a  perfect 
vertlict  applies  to  all  or  to  one  juror  if  he  keeps  within  the  limits  of  uis 
functions. 

As  to  the  second  count  it  also  appears  there  that  Defendaat  was  act- 
ing as  a  juror .^ 
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The  third  count  is  more  ambiguous,  it  does  not  appear  there  so 
clearly  that  Defendant  was  acting  as  a  juror.  It  states  that  on  the  lltlj 
of  July  Defendant  maliciously,  A:c.,  defamed  the  Plaintiff.  Had  this 
Count  been  isolated  then  on  this  Count  they  must  have  gone  to  a  jury ; 
but,  on  looking  at  the  declaration,  we  (ind  that  there  is  a  long  detail  of 
facts  set  out  as  inducement,  and  it  is  uncertain  whether  this  inducement 
applies  to  the  first  count  or  to  the  whole  declaration.  The  libel  is 
always  laid  as  of  the  same  day,  the  same  charge  and  the  same 
damage.  There  is  no  general  allegation ;  each  count  lays  damage  at 
SiOOOl,  and  the  declaration  asks  oOOO/.  Also  the  word  "  other"  is 
omitted  ;  the  Count  does  not  say  that  there  were  "  other  injuries."  In 
England  if  the  word  other  was  left  out  the  Court  would  order  the 
count  to  be  struck  out.  But  Defendant  alleges  that  in  2nd  and  3rd 
counts  the  causes  are  the  Same  as  in  the  1st  count,  and  Plaintiff  does 
not  traverse  this,  he  merely  says  that  the  allegations  of  the  declaration 
are  sufficient  in  law.     Action  dismissed. 

Rose,  Q.  C,  with  double  costs  1 

Day^  J.,  I  dont  think  Defendant  is  entitled  to  it. 


No.  178. 


Lau/in  v.  Pollock,  <J*  al. 


their 


This  was  an  action  brought  to  recover  725/.  damages  for  injury 
done  to  Plaintiff's  wharf  by  the  raft  of  Defendant  running  against  it. 
Defendants  contended  that  the  wharf  projected  too  far  into  the  river, 
and  that  they  were  thrown  against  it  by  the  f  rce  of  the  current. 
The  evidenre  established,  that  the  wharf  did  not  obstruct  the  stream, 
that  at  low  water  there  was  a  space  between  the  wharf,  and  the  water, 
that  Defendants  raft,  was  imperfectly  manned,  and  that  the  wharf  hud 
never  been  struck  before. 

A.  ^  G.  RofjertsoUy  for  Plaintiff. 
Jiose,  Q.  C,  ^  Monk,  for  Defendants. 

The  Court  is  of  opinion  that  Plaintiff  had  made  out  his  cause  in  so 
far  that  he  suffered  damage  to  the  amount  of  25/. 

There  was  also  a  motion  on  the  part  of  Plaintiff  to  reject  the  evidence 
of  the  Pilot  of  the  raft,  one  of  Defendants  witnesses.  The  Court 
maintained  this  motion  on  the  ground  that  the  tresspasser  could  not  be 
brought  up  to  free  his  employer. 

There  was  also  a  motion  to  reject  the  whole  of  the  rebuttal  evid- 
ence. The  Court,  would  not  grant  this  motion,  for  although  there  was 
some  obje<  tionable  evidence  it  could  not  for  that  reject  the  whole. 
The  questions  put  should  have  been  objected  to,  not  the  witnesses. 
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No.  7. 
Mackie  v.  Cox. 

MOTION   TO   RETURN  WRIT  OF  CAPIAS   AD  RESPONDENDUM    BEFORE 
RETURN   DAT. 

Held,  that  delay  to  appear  to  answer  process  is  estaUislied  in 
favor  of  Defendant.  TluU  writ  of  capias  ad  responden- 
dum may  be  ordered  to  be  returned  into  Court  before 
return  day,       '  ' 

Motion  on  the  part  of  Defendant,  who  had  been  arrested  under  pro- 
cess of  capias  ad  respondendum  at  suit  of  riaintiff,  that  the  SliciiT 
be  ordered  forthwith  to  return  the  writ,  instead  of  later  on  the  return 
day,  the  3rd  of  April. 

A.  Sf  G.  Rcbcrtson,  in  support  cited  Kelly  \.  Horan,  L.  C.  Re- 
ports p.  143. 

/.  Mnnk^  contra. 

Day,  J.,  The  De'Vndant  in  this  case  is  detained  in  jail.  The  delajr 
in  the  return  of  the  writ,  although  established  in  his  favour  is  preju>li- 
ciaT  to  him  as  he  cannot  come  before  us.  The  great  practical  evils 
that  would  arise  were  Plaintiff  allowed  to  fix  any  delay  he  chose  would 
be  so  great  that  we  think  this  motion  should  be  granted.  A  similnr 
decision  has  been  rendered  in  the  Superior  Court  »it  Quebec.  The 
Plaintiff's  Counsel  argued  against  granting  the  motion  that  a  similar  mo- 
tion h.id  been  refused  in  a  case  where  there  had  been  a  saisie  arrit  liefore 
judgment ;  but  the  cases  are  different.  I  do  not  think  the  Court  could 
order  a  Summons  to  be  returned  before  the  return  day.  The  3  sec- 
tion pf  the  Judicature  Act  only  applies  to  writs  of  summons.  The 
judgment  was  motive  as  follows : 

**  The  Court  having  heard  the  parlies,  by  their  Counsel,  upon  the 
motion  maile  in  this  cause  on  the  17th  day  of  March,  instant,  Ac,"  on 
behalf  of  Michael  Cox,  &c.,"  '*  having  examined  the  proceeding's  and 
deliberated,  and  inasmuch  as  the  delay  granted  by  law  within  which  any 
Dfienilant  can  be  summoned  or  compelled  to  appear  in  this  Court  is 
by  law  established  in  favor  of  the  Defendant.  It  is  ordereil  that  the 
process  ad  respondendum  in  this  cause  issued,  to  wit,  the  writ  of 
capias  ad  respoiidendumf  returnable  into  this  Court  on  the  third  day 
of  April  next,  and  under  which  the  Defendant  is  now  detained  in  the 
Common  Jail  of  this  District,  be  by  the  Sheriff  of  this  District  re- 
turned before  this  Court  within  twenty-four  hours  of  the  signification  of 
this  Order." 


,  Fisher  v.  Draycott,  ^  Scott,  Garnishee. 

Held,  that  an  Auctioneer  receiving  the  goods  of  an  insolvent  party, 
cannot  off -set  the  proceeds  againet  a  debt  due  to  himself , 
but  is  liable  to  account  to  the  creditors  of  the  insolvent  party. 
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Tills  was  a  contestation  of  the  Declaration  made  by  the  Garnishee. 
The  Defemlants  premises  were  destroyed  by  fire,  and  a  portion  of  his 
goods  were  saved,  and  placed  in  the  hands  of  Young  ^  Bcnning.  The 
latter  parties  gave  them  up  to  the  Garnishee,  an  Auctioneer,  upon  the 
order  of  the  Defendant,  the  Garnishee  undertaking  to  pay  them  a 
debt  of  JEoO.  due  by  Defendant.  The  PI  lintifl'  having  a  ju<lgroent 
agiiinst  the  Defendant  issued  a  Writ  of  Samc-ArrU  directed  to  the 
Garnishee,  who  returned  that  he  had  no  moneys  or  effects  of  the  De- 
fendiint  in  his  possession.  The  Declaration  of  the  Garnishee  was  con- 
tested upon  the  ground  that  the  Garnishee  had  taken  posi-ession  of  all 
the  gnods  of  the  Defendant,  who  was  insolvent,  and  that  he  had  never 
accounted  for  them  either  to  Defendant  or  to  Defendant's  Creditors  a» 
he  was  bound  to  do.  The  Garnishee  set  up  that  he  was  a  Creditor  of 
the  Defendant,  and  that  the  proceeds  of  the  goods  he  had  received  were 
insufficient  to  pay  his  debt.  The  Court  held  that  there  was  no  proof 
of  a  datio  in  solutum,  or  of  a  contract  by  which  these  articles  were  to 
be  taken  for  a  debt.  That  the  Garni^hee  held  them  merely  as  a  rf«- 
jionfairc,  and  could  not  turn  them  to  account  as  a  set-oft'  against  his 
own  debt,  that  the  Defendant  being  insolvent,  and  the  Garnishee  the 
holder  of  his  goods,  must  therefore  hold  them  for  tiie  benefit  of  all  the 
Creditors.  Judgment  for  Plaintiff,  maintaining  his  contestation,  and 
ordering  Garnishee  to  account  for  the  goods  withm  fifteen  days,  or  to 
pay  to  the  Plaintiff  the  amount  of  his  debt,  and  costs. 

Cross,  4*  Bancroft,  for  Plaintiff. 
Muir,  for  Garnishee. 


31  March. 

Present: — Day,  Smith  and  Mondelet,  (C),  J.  J. 

No.  1879. 

Startles  v.  Kinnear  and  al. 


DAMAGES. 


Papin  for  Plaintiff. 

Rose,  Q.  C,  4*  Mofik,  for  Defendant. 

Dai/,  J.,  This  is  an  action  of  damages  brought  by  an  unmarried 
lady  against  the  Proprietors  of  the  Kerald  Newspaper,  for  having  in- 
serted an  announcement  to  the  effect  that  Plaintiff  had  been  delivered 
of  twins.  The  defence  set  up  was  th\t  Defendants  had  received  thb 
notice  to  insert  in  the  usual  course,  that  they  were  not  aware  that  the 
notice  did  not  come  from  the  right  parties,  that  they  did  not  know 
Plaintiff  or  tlie  parties  who  had  sent  this  notice,  and  that  they  had  in- 
seitt  d  the  notice  in  the  usual  course  of  their  business,  and  without  any 
malice  or  intention  to  injure  Plaintiff,  that  on  the  contrary  Defendants, 
as  soon  as  they  were  aware  of  the  imposition,  had  made  all  the  repara- 
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tion  in  their  povver,  and  had  offered  a  reward  of  10/  for  tlie  discovery  of 
the  parties  wlio  had  sent  the  notice.  The  Defendants,  like  all  other 
perttons,  are  liable  for  the  damage  ihey  may  even  uninteniionully  do  in 
the  course  of  their  business.  There  is  no  ex(  cption  in  fnvor  of  prin- 
ters of  newspapers.  In  this  case,  however,  there  is  little  bhime  due  to 
Defen  lants.  No  special  damages  have  been  proved,  and  it  is  cleur 
from  the  answers  of  Plaintiff  on  fails  et  artkla  that  th-re  was  tio 
malii  e,  and  that  Defendants  were  unknown  to  I'l.iintiff.  Where  there 
is  no  malice,  there  can  be  no  vimlictive  damages.  The  only  question 
is,  hms  Plaintiff  a  right  to  her  action  1  There  is  one  point  in  the 
evidence,  Plaintiff  did  not  know  that  reparation  had  been  made.  Tl)e 
Court  is,  thcielore,  of  opinion  that  Plaintiff  had  n  right  to  her  action  ;  but 
the  damages  that  the  Court  will  award  will  be  little  more  than  nominal. 
Judj^ment  for  505  damages  and  costs. 


No.  1853. 

Beandry  v.  Gucnette  and  Corporation  of  Montreal,  Oppt. 

This  action  was  brought  for  the  recovery  of  1.50/.  and  interest,  due 
by  the  Defendant  as  first  instalment  of  the  pri  e  of  a  lot  of  land  in  the 
City  of  Montreal,  sold  by  the  Piainliff  to  Defendant  on  the  24th  of 
March,  18.53,  just  four  days  prior  to  the  date  of  the  insiitution  of  this 
action.  The  Plaintiff  made  defuult,  and  judgment  having  been  render- 
ed on  the  26th  April,  18.53,  the  Plaintiff  seized  the  lot  of  land  in  ques-« 
tion  in  execution  of  his  judgment.  To  thi  seizure  the  Mayor,  vSic,  of 
Montreal  fyled  an  opposition,  dfin  de  distraire,  claiming  a  strip  of  the 
lot  of  land  m  question,  as  having  been  taken  pour  cause  d^utihle  pub' 
lique.  It  appears  that  Opposant,  being  ignorartt  of  t*aid  sale  on  the  24'th 
of  March,  and  believing  Plaintiff  to  be  still  proprietor  of  the  lot  of  land 
in  question,  on  the  24'th  day  of  May  served  upon  Plaintiff  the  notice 
required  by  law,  to  the  effect  that  the  Corpor;ttion  required  a  strip  of 
the  said  lot  of  land  for  the  public  use,  and  that  X\\^y  int^ndd,  after  the 
delay  of  one  month  from  the  serving  of  the  said  notice,  to  take  the  steps 
required  by  law  in  order  to  expropriate  Plaintiff.  Jn  answer  to  this 
notice  Plaintiff,  on  the  2r)th  May,  wrote  to  Opposant,  styling  himself 
proprietor  of  the  lot  in  question,  and  requested  Ojiposant  to  waive  the 
month's  delay,  and  to  proceed  immediately  to  the  valuation  of  tl'e  land 
to  be  expropriated.  On  this  understanding,  which  was  confirmed  by 
an  agreement  sous  seing  jjrive  made  on  the  4th  of  June,  a  jury  was 
chosen,  and  on  the  8th  of  June  they  awarded  to  the  Plaintiff  the  sum  of 
633/.  Subsequently  the  Plaintiff  refused  to  pass  title  in  favor  of 
Opposants,  who  protested  him  for  his  refusal  so  to  do,  and  deposited  the 
amount  of  the  award  in  the  hands  of  the  FVothonotary  of  the  Superior 
Court.  This  opposition  was  contested  both  by  the  Plaintiff  and  by  the 
Defendant.  The  former  by  his  answer  contending  that  he  was  not  at 
the  time  of  the  said  award  proprietor  of  the  said  lot  of  land,  and  that 
though  he  had  written  the  letter,  mentioned  in  the  opposition,  as  con- 
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Senting  to  the  month's  notice  bcina;  wnivcMl,  thnt  hp  h^<\  only  done  so  ns 
he  was  then  in  expectation  of  being  nbk  to  purchaM'  the  saiti  prop  rfy. 

The  Defendant  contested  the  said  opposition  on  the  gromd  that  ever 
since  the  2Uh  IVIarch  last  he  had  been  sole  proprietor  in  p  tsseisson  of 
the  said  lot  of  land,  and  thatOpposnnt  had  no  le*<al  title  to  the  said  lot  of 
land  in  question.  Tbe  Opposant  replied  lo  both  contestnt'ons  to  the 
effect,  that  the  said  sale  by  the  Plaintilf  to  the  Defendant  Was  simulated, 
and  that  the  Plaintiff  had  never  ceased  to  be  the  proprietor  or  to  have 
the  possession  of  the  said  lot  of  land,  but  that  the  said  deeds  were  passed 
collusively  and  in  fraud. 

'  he  evidence  adduced  by  the  Opposant  showed  that  the  Plaintiff 
always  acted  as  proprietor  of  tlie  property  in  question,  ami  that  Phun- 
tiff  had  even  purchased  property  atljoining  subsequent  lo  the  2ith  of 
March,  in  the  deed  of  acquisition  ol  whicii  he  styted  himself  proprie- 
tor of  the  said  property  of  which  the  strip  formed  a  part. 

Prlfief,  for  Opposant. 

Mnreau,  LeBlanc  ^-  Cassidij,  for  contesting  parti'  s. 

IMie  CoM/*^,  maintained  the  contestations  and  dismissed  the  opposition. 
In  doing  so  the  jyesiding  Judge  toiik  occassion  to  remark  that  the 
Plaintiff  had  evidently  represented  himself  as  proprietor  of  the  lot  land 
in  question,  in  order  to  take  the  award  of  the  jury  if  he  liked  it,  and  to 
refuse  it  if  he  was  not  satisfied. 

The  judgment,  which  is  motive^  is  as  follows:  "  The  Court  having 
heard  Opposant  and  Delendants,  by  their  respeelive  Counsel,  upon  the 
merits  of  the  opposition,  made  and  fy led  in  this  cause  by  the  Mayor, 
Aldermen  and  Citizens  of  the  City  of  Montreal,  and  the  contestation 
thereof  by  Defendant,  having  examined  the  proceedings  and  pi  oof  or 
record,  and  having  deliberated,  consideiing  that  the  Defendant  had 
established  that  he  acquired  the  land  and  premises  in  this  cause  seized^ 
and  in  the  said  opposition  mentioned  and  described,  auji  beome  the 
owner  and  possessor  thereof  under  and  by  virtue  of  a  deed  ol"  sale,  made 
and  executed  by  the  Plaintiff  to  him  on  the  'i^th  diy  of  March,  1S53, 
before  Maitre  C.  E.  Belle  and  his  Colleaf^^ue,  Publi  Notaries,  as  in  and 
by  his  contestation  of  the  saiu  opjtositi.  n  the  Defendant  hath  alleged; 
and  considering  that  the  Opposants  iiave  failed  to  estahlish  that  the 
Defendant  had  been  expropriated,  or  that  tliey  had  herame  the  pro- 
prietors of  the  said  lot  or  piece  of  land,  or  of  any  portion  thereoi,  by 
virtue  of  the  proceeding,  by  them  had  and  taken  for  that  purpose,  inas- 
much as  no  notice  was  by  them  given  one  month  previously,  to  the  par- 
ty seized  and  possessed  of  the  said  lot  or  piece  of  hind  of  their  intention 
to  present  a  petition  to.  the  Justices  of  the  Peace  lor  the  purpose  of 
taking  possession  rff,  entering  into,  and  appropiiatin;i  to  the  use  ot  the 
Corpoiation  the  said  lot  or  piece  of  I  md,  or  a  portion  thereof,  as  by  the 
Statute,  in  such  case  made  and  provided,  they  were  bound  to  do,  main- 
tain the  contestation  of  the  Defendant  with  costs.  And  the  Court 
having  also  heard  the  Opposants  and  this  Plaintiff,  l^y  their  respective 
Counsel,  upon  the  merits  of  the  contestation  by  ilie  said  Plaintiff  made 
and  fyled  to  their  said  opposition,  having  examined  the  proceedings  and 
proof  of  record,  relating  to  the  said   op()Osition,  and  the  said  last  men- 
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tioncd  contestation  thereof,  nml  having;  thereupon  ilelihcrntt'd,  consliler 
that  ()|)|)OKurit»  have  faileil  to  eHtalili^li  ihat  Ihuy  have  bfcoiiic  or  nrft 
the  projx-ietors  of  the  .sai  I  lot  or  paruct  of  hind  in  iiicir  ».iid  0[ipo>ition 
descrilted,  or  of  a  pari  theri-of,  ami  thiit  by  reason  thereof,  and  by  Uivr 
the  s:iiil  contostilinn  of  the  riainlilT  ouglit  to  be  iniintiined.  But  con- 
si'lerin-f  nevertheh'ss  that  the  Opposants  have  been  deceived  and  h'd 
into  error  in  the  proceeding  by  them  taken  in  the  said  opposition 
claimed — by  reason  of  the  PhiintilT  having  falsely  pretended  to  be  the 
owner  and  proprietor  thereof. —  Doth  maintain  the  said  contestation  of 
the  PlaintilV,  but  without  costs.'' 


No.  2fi23. 


Mnffat  eh  al  v.  Bouthillier. 

The  Plaintifl's  in  this  cause  brought  their  action  ngains  the  Defen- 
dant, Colh'ctor  of  Customs  at  the  Port  of  AJontreol,  to  n  cover  bsnk 
thi»  sum  of  50/  ')&-,  whici)  they  aHeged  to  have  overpaid  to  hun  (under 
protrst),  in  paying  the  ud  laloretn  dtity  on  a  quantity  of  French 
brandy  iniportrd  by  them,  the  duly  on  which  brandy  the  said  Defen- 
dant had  charged  at  the  value  thereof  at  the  time  of  shipment  and  not 
at  the  time  of  purchase. 

The  Defendant  answered  this  dcjn  inil  in  law  on  the  ground  that 
Plaintiffs  had  not  alhged  that  the  price  of  the  said  brandy  w.is  the 
value  at  the  time  of  exportation. 

Dunhp,  in  support. 

Jiosc,  Q.  C,  4"  Monk,  contra. 

Day,  J.,  This  case  comes  up  on  hearing  on  law.  The  only  question 
is,  whether  the  ad  valorem  duty  should  be  charged  on  the  value  of  the 
goods  at  the  time  of  purchase  in  France,  or  at  the  time  of  exportation. 
It  is  entirely  a  question  of  the  interpretation  of  Statutes.  The 
authority  from  Howard's  Reports  don't  ht  Ip  us  much,  for  unless  Sta- 
tutes are  word  for  word,  one  cannot  reason  from  one  «ase  to  another. 
Our  legislation  on  this  suhj<  ct  has  been  progressive.  The  first  Act  to 
which  I  sliall  refer  is  the  10  &  11  V^ic.  c.  31.  At  section  13  we  find 
that  where  the  duties  imposed  upon  goods  imported  into  this  Province 
"  are  charged"  according  to  the  value  thereof,  such  value  shall  be  the 
"  invoice  value  of  said  goods  at  the  place  whence  the  same  were  im- 
ported, with  the  addition  of  10/  per  centum  thereon,"  which  in- 
voice value  hud  to  be  attested  to  be  the  true  invoice  value  by  the  im- 
porter or  his  a>jent  upon  oath.  At  first  this  would  seem  to  support  the 
pretention  of  Plaintiffs  ;  but  th*'  next  Statute  on  this  subjett — the  12 
Vic.  c.  1,  s.  T) — provides,  that  where  the  duty  on  any  goods  imported 
into  thi>  Province  shall  be  impo>ed  according  to  the  value  thereof, 
"  such  value  hhall  Ite  un  lerstood  to  be  the  actual  co^t  value  theteof  in 
the  principal  m  irk'ts  in  tlie  ••  uiiiry  where  tlie  s;ime  were  purchased  and 
whence  they  were  exported  to   this  Province,  or  if  such  goods  were 
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purchased  in  one  country  nnd  exported  to  this  onunt.y  from  another 
country,  then  in  iht;  |iiin('i|Ktl  ni.uktts  <>l  the  coiuilrv  where  >ucli  ^ood?) 
were  purchised  by  the  pernnn  or  per>onH  inipoting  the  siune  into  this 
Province  ;  aud  it  Khali  be  the  duty  of  tsich  atiJ  cvfiy  AppnuHer  nnd  of 
every  Collector  when  actni;^  n.s  sucli,  by  all  reasonab'e  ways  and  means 
in  his  powtM' to  aseertiin,  e^tniitennd  appraise  the  true  and  actual 
m irkct  value  and  wholesale  price  as  aforesiid,  of  any  gnoil.s  to  bo 
appraised  by  him, any  invone  or  allidivil  to  tlie  contrary  notwiihstand- 
iMg,  in  order  to  estnnite  and  ascertain  the  value  upon  which  duty  is  to 
be  charf»ed  as  aforesaid."  This  lut  established  a  new  rule  according  to 
which  duty  was  to  be  charged  upon  the  nctud  cash  value  la  lie  print  i- 
|ial  markets  of  the  country  from  whence  goods  were  iuij>orted  by  the 
persons  importing  the  same. 

IMie  effect (,f  the  12  Vic.  is  t\T()fold.  Tt  tikes  away  the  rule  of  the 
invoice  as  a  stan<)ard  of  value,  and  establislxs  instead  the  v:ilue  Iroin 
the  principal  markets  in  the  country  whence  goods  were  imported,  and 
it  provides  that  value  shall  be  fmal  by  appraisement;  thus  throwing 
over  the  alTiJavitand  invoice.  There  is  nothiag  special  in  tiie  languaue 
which  expresses  that  the  value  is  to  be  that  at  which  tie  thing  was 
purchased,  but,  taken  as  a  relaxation  of  the  former  rule,  it  woidd 
appear  ihat  it  is  tin  value  at  the  time  of  exportation.  ILcrc  we  see  the 
progressive  legislation  ;  by  the  li  st  rule  it  was  the  value  at  the  time  of 
purcliase — and  now  another  rule  is  introduced  which  suggests  the  idea 
that  it  was  the  value  at  time  ol"  expoi  t  tion.  It  was  not,  however,  on. 
this  (lause  that  th(^  parlies  proceeded,  but  on  the  3  sect,  of  the  lu 
Vic,  c.  85,  which  provides,  that  the  vuluc  on  which  duty  is  to  be 
charged  on  goods  import'^d  into  this  Provinr.'C  shall  be  understood  to  he 
the  fair  market  value  thereof  in  the  princip;d  markets  of  the  country 
whence  the  same  were  exported  directly  to  this  Province.  And  it 
shall  be  the  duty  of  ea^  h  and  every  Appraiser  and  of  every  Collector 
when  acting  as  such,  by  all  reason  and  all  ways  and  means  in  his  power 
to  ascertain  the  fair  market  value  as  aforesaid  of  any  goods  to  be 
appraised  by  him.  and  to  estimate  and  appraise  the  value  lor  duty  for 
such  goods  at  their  fair  market  v  il  ;e  as  af<  resaid  ;  Provided  always, 
that  by  any  departmental  order  authorized  by  the  (iovernor,  it  may  be 
provided  that  in  the  cases  and  on  the  contlitions  to  be  mentioned  in  such 
order,  and  while  the  same  >hall  he  in  foice,  f,'.oods  Itimd  Jkic  exported 
to  this  Province  from  any  <  ou,  try,  but  passing  ni  tiaimhi  through 
another  country,  shall  be  vahud  for  duty  as  it  they  were  imported 
directly  from  such  first  mentioned  country."  1  liis  clause  must  be 
compared  with  12  Vic.  The  wonl  dirrdly  is  not  to  be  fou^d  in  the 
previous  Statute,  it  would  therefore,  seem,  that  if  goods  bought  in 
another  country  were  brought  into  the  United  Stales,  and  from  that 
here,  that  the  value  taken  should  be  the  value  in  the  United  States, 
from  which  they  were  imported  directly  to  this  Pro\ince,  otherwise  the 
proviso  in  this  last  clause  would  he  u*eh  ss.  The  Court  is,  therefore,  of 
opinion  that  t!;e  value  on  w!  ic  h  duty  is  to  be  charged  is  the  value  at  the 
plice  whence  it  was  directly  exported  to  this  country.  The 
judgment  of  the  Court  is  motive f  a.  d  is  as  follows  : — 
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"  The  Court  having  heard  the  parties,  by  their  Counsel,  upon  the  law 
issue  raised  by  the  demurrer,  pleaded  by  the  Defendant  to  the  action, 
and  demand  of  the  Plaintiff,  having  examined  the  declaration  and 
pleadings  in  this  cause,  and  having  deliberated  thereon,  considering  that 
the  Defendant  in  his  official  capacity  of  Collector  of  Her  Majesty's 
Customs  at  the  Port  of  Montreal,  was  by  law  entitled  and  bound  to 
exact  and  receive  from  the  Plaiiitift's  for  and  upon  the  goods  and  mer- 
chandize in  their  declaration  mentioned  the  duty  of  customs  by  law 
estahlished,  according  to  the  actual  cash  value  of  such  goods  and  mer- 
chandize in  the  principle  markets  of  the  country  whence  they  were  im- 
ported into  this  Province,  that  is  to  say  in  the  principal  markets  of 
France;  at  the  time  the  said  goods  and  merchandize  were  exported 
therelrom.  And  considering  that  it  doth  not  appear  by  the  said  de- 
claration that  the  Defendant  in  his  said  official  capacity  hath  exacted 
or  received  from  the  Phnntiff  any  other  or  greater  sum  than  by  l.»w  he 
was  entitled  to  demand  for  duty  of  customs  for  and  upon  the  said  goods 
and  merchandize,  or  that  by  reason  of  any  matter  or  thing  in  and  by 
the  said  declaration  alleged,  the  Plaintiffs  are  entitle''  to*  recover  from 
the  Defendant  any  sum  of  money  whatever,  maintaining  the  said 
defense  en  droits  doth  dismiss  the  said  action,  with  costs." 


No.  201. 


Lnranger  Appt.,  v.  Perraidt,  Respt. 

Held,  timt  Lessee  cannot  quietly  enjmj  lease  until  rent  is 
demanded  of  hini^  and  then  complain  of  some  damage 
caused  by  landlord  as  reason  for  non-payment  of  rent. 

Loranger,  for  Appellant. 

C artier  Sf  Berthelot,  for  Respondant. 

Day,  .r..  This  is  an  appeal  from  the  Circuit  Court.  The  action  was  or- 
iginally broujiht  for  the  recovery  of  one  quarter's  rent  of  a  shop  and 
premises  leased  by  Llespondenito  Appellant.  In  the  declaration  PI  tintiff 
alleged  that  by  the  lease  it  had  been  stipulated  that  Plaintiff  should  not 
be  liable  for  repairs.  Defendant  met  the  action  by  two  exceptions. 
One  praying  for  the  reduction  of  the  rent  on  account  of  damages,  and 
the  other  compensation.  By  both  of  these  exceptions  Defendant  ad- 
mitted this  clause  in  the  Deed  of  Lease  ;  but  said  that  owing  to  some 
fault  in  the  construction  of  the  buildings  or  from  the  want  of  proper 
dniins  t*e  rain  and  water  from  the  melting  of  the  snow  had  filled  the 
cellar  and  injured  the  goods  of  Defendant.  Plaintiff  answered  these 
exceptions  in  law,  and  Circuit  Judge  dismissed  the  exceptions,  and 
Plaintiff  then  went  on  exparte  and  got  judgment  for  £25.  This 
appeal  was  broujiht  on  ground  that  the  judgments  oi  demurrers  were 
had  in  law.  Respondent  answered  thiit  these  judgments  and 
demurrers  were-  final  judgments,  and  that  time  for  appeal  was 
over,  and  that  the  said  judgments  or  demurrers  were  good  and  well 
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founded  in  law.  We  are  of  opinion  that  the  judgments  of  the  Court 
below  were  correct.  It  is  true  Defendant  protested  against  Pluintiff  in 
December,  but  he  paid  rent  in  the  February  following,  and  went  on 
to  enjoy  the  premises.  This  Court  thinks  thai  party  rannot  go  on 
quietly  to  enjoy  lease  and  all  at  once,  when  he  is  asked  for  the  rent, 
refuse  to  pay  it.  He  should  complain  at  once.  This  was  the  rule  in 
Boulanget  v.  Bauire,  No.  278  of  1851,  L.  C.  Reports,  p.  393. 

The  Respondent  also  cited  Pothier,  Loua^e  No.  ^^t\.— Instruction 
sur  les  covventiotis.  lavage,  194-5. —  2  Bovrjon,c.  6,s.  4,/?.  53. 
—Prov.  St.)  3  Wm.  IV.,  c.  1,  s.  2. 

»  Appeal  dismissed. 


No.  261. 

Tlie  Coporation  of  the  Portuguese  Jews  of  Montreal  v.  David  and 
at..,  Executors,  <^6-.,  and  Holmes,  es  qualite  par  reprise  (rinstance. 

,  This  was  an  action  brought  aifainst  the  Executnis  and  representa- 
tives of  the  estate  of  the  late  Alexander  Hart,  for  a  sum  of  money 
bequeathed  by  the  said  late  Alexander  Hart  to  the  said  PlaintifT. 
Holmes  had  been  appohited  sequesi.re  in  place  of  Molson,  one  of  the 
testam»*ntary  executors  of  ihe  last  will  and  testament  of  the  snid  late 
Alexander  Hart.  The  Piaintitf  petitioned  to  have  the  sequestre 
brought  into  the  cause  to  take  up  the  instance.  The  seqvesfre  having 
appeared  demurre«i  to  the  H<tinn  par  reprise  d"  instance ;  because  he 
is  an  oflTuer  of  the  Court  similar  to  the  guardian,  and  it  is  not  part  of 
his  duties  to  assume  the  defence  of  such  an  action,  and  because  as 
sequestre  he  had  only  a  specific  duty  to  perform  set  forth  in  the  judg- 
ment, and  does  not  represent  the  Defendants  in  the  cause. 

Smith,  .T.,  dissenting,  said  that  by  a  judgment  of  that  Court  the 
estate  had  been  ordered  to  be  <>f livered  over  to  Holmes  as  sequestre. 
As  sequestre  Hohnes  is  not  liable,  but  judgment  has  declared  him  to 
be  so.  Is^this  judgment  Aj'ugement  nid?  Pothierin  his  Obligations, 
No.  865,  tells  us  what  ^jugement  nul  is : — it  is  a  judgment  rendered 
centre  la  forme  judiciare.  This  judgment  in  my  opinion  binds  the 
estate  and  all  concerned  in  it. 

Day.  J.,  Giving  the  judgment  of  the  Court,  said,  that  the  Portu- 
guese Jews  \^ere  not  parties  to  the  judgment  which  constituted  Holmes 
sequestre,  and  we  have  nothing  to  say  about  this  jud>>ment. 

I  he  following  is  the  judgment  of  the  Court : — '*  The  Court  haring 
heard  the  Plaint ifll*  and  the  said  Willianri  E.  Holmes,  by  their  Counsel, 
U|  on  the  demurrer  of  the  said  William  E.  Holmes  to  that  part  of  the 
demand  of  the  said  Plaint'fls  par  reprise  d^iustanie,  in  which  they 
declared  against  the  said  William  E.  Holmes  in  the  quality  of  sp^^ps^re, 
havinu;  examined  the  proceedin<iS,  and  hating  deliberated  thereon,  con- 
sidering that  the  said  William  E.  Holmes  hath  no  quality  by  reason 
whereof  and  by  luw  he  ought  to  be  ordered  and  compelled  to  take  up 
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the  instance  in  this  cause,  in  manner  and  form  as  the  Petitioners  in  and 
hy  their  said  petition  have  prayeii,  muntninin;;  the  sniil  answer  in  hiw 
in  the  nature  of  a  demurrer,  doth  dismiss  the  said  petition,  with  co^ts.'' 
Mr.  Justice  Smith  dissents  ^i  om  this  judgment. 


No.  1630. 

« 

Delisle  v.  McDonald  ^  McDonald,  Int.  Party. 

This  action  was  brought  on  a  promissory  note  by  indorser  agninst 
maker.  The  intervenin*  party,  indorser  of  the  note,  pleaded  that  the 
note  was  transferred  to  Plaintiff  after  miturity  by  Cuvillier-&  Co.,  by 
whom  it  had  been  givrn  as  collateral  spcutity  for  advances  made  on 
teas  coasigned  to  that  firm  ;  tliat  this  n'>te  being  an  accommodat'o  i  not« 
for  the  intervening  Party, and  giv**n  hy  him  as  colhiterul  sfcurity,  and 
no  account  having  be<'n  rendered  oft'  e  consignment,  and  having  been 
transferred  to  Plaintiff  after  maMirity  hi^  took  it  with  all  the  equities. 

Moreau,  LeBlanc  Sf  Cassidij,  for  Plaintiff. 

R.  Laflamme^  for  Intervening  Party. 

Day,  J.,  There  can  be  no  doulit  that  the  Tntervening's  Party's  law  is 
good  if  his  position  be  true.  We  think  Int 'rvtn:n>>  'party  has  made 
out  that  the  note  was  given  as  collate- al  security,  anil  transferred  after 
maturity,  and  that  no  account  of  the  teas  was  rendered.  Judj^ment  for 
Intervening  Party. 


No.  370. 


Fuller,  Appt.,  v.  Jones,  Respt. 

This  action  was  brought  in  the  Circuit  Court  sitting  in  the  St.  John's 
Circuit,  by  the  Respondent,  for  the  recovery  of  2.'/  7s  \\d  tolls 
on  a  bridge  beloni^ing  to  the  Respondent,  built  by  him  under  the 
authority  of  the  6  Geo.,  c.  29,  and  incurred  by  the  Appellant  for  a 
stage-coach  which  passed  on  the  said  biiilge.  Defendant  ailmitted  the 
passing  of  his  coach  on  the  briJge,  but  said  that  the  roach  in  question 
carried  Her  Majesty's  mails,  and  was  exempt  from  all  toll  on  the  said 
bridge  under  the  7  section  ot  the  said  Act. 

Moreau,  LeBlanc  Sf  Cassidy,  for  the  Appellant. 
Badgley,  i}.  C,  Counsel. 
.  Ijciberge  4*  Laflame,  for  Respondent. 
Rose,  Q.  C,  Counsel. 

Day,  J.,  The  whole  case  lies  on  the  interpretation  to  be  given  to  the 
section  of  the  act  cited  by  Respondent.    The  general  rule  is  that  alt 
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rftrnages  and  passengers  mnliing  use  of  the  said  bridge  shall  pay  cer- 
tain tolls  ac(  ording  to  the  tarifl'  subject  to  the  restriction  contained  in 
the  7  section,  which  is  in  these  words:  "  that  no  person,  horse  or  car- 
riage, employed  in  conveying  a  mail  or  letters  under  the  authority  of 
ilis  Majesty's  Post  Office,  nor  for  the  horses,  or  carriages  laden  or 
unladen,  and  drivers,  attending  officers  and  soldiers  of  His  Majesty's 
Forces  or  of  the  Militia,  whilst  upon  their  march,  or  on  duty,  nor  the 
said  officers  or  soldiers,  nor  any  of  them,  nor  carriages  atid  drivers,  dr 
guards  sent  with  prisoneis  of  any  description,  as  well  going  as  coming, 
provided  they  are  not  otherwise  loaded,  shall  be  chargeable  with  any 
toll  or  rate  whatsoever."  This  Statute  is  not  quite  clear,  it  exempts 
three  classes,  and  the  only  question  is  whether  the  proviso  at  the  end 
applies  to  the  whole  three  classes  or  only  to  the  last.     The  strictly 

f;rammatica}  construction  doubtless  would  make  it  apply  only  to  the 
ast ;  but  the  intention  of  tlip  law  is  evident.  Were  it  only  to  apply  to 
the  last  of  these  classes  a  mail  contractor  might  carry  a  caravan  lull  of 
people  under  cover  of  a  single  mail  bag. 

Mondclety  (C.)  J.,  concurred,  « 

A^ecd  dismissed. 

An  argument  of  convenience  was  advanced  at  the  hearing  of  the 
case  in  support  of  the  apneal  which  might  be  considered  almost  as 
strong  in  fiuor  of  the  Aj,'p  ■  ,t  ns  th  tt  m  ide  use  of  by  the  Court  in  favor 
of  the  Respondant.  It  v  ,..  .  if  this^>;r;mo  were  to  be  applied  to  the 
whole  three  classes  exemp.  J,  Her  Majesty's  mails  might  be  stopped  and 
rifled  each  time  they  passed,  and  be  considered  loaded  if  the  smallest 
article  were  found  in  the  carriage. — E.  L.  R. 


'V!l 
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No.  2536. 
Parker  v.  Cochrane. 

COMMUNAUTt. 


Held,  that  if  there  he  no  evidence  of  foreign  law  it  is  taken  to 
be  same  as  ours. 

Badgley^  Q.  C,  Sf  Ahlwt.t,  for  Plaintiff,  cited  Smith  v.  Govld,  6 
.Turist  543. — Mosfi/a  v.  Fubrigas,  Cowp.  174. — Exparte  Cridland, 
3  Ves.  &  B.  99. -rBenfinck  v.  Willink,  2  Hare  1. — Harris  v. 
Alexander,  9  Robinson  ('Louisiana)  151. — Sprars  v.  Ihirpin,  9 
Robinson,  293. — Bormean  v.  Poydras,  2  Robinson,  p.  1. 

Day,  J.,  This  an  action  by  wife  en  separation  de  bicns  j  parties 
were  married  in  En^l  nd  theie  is  no  evidence  of  foreign  law,  it  must 
therefore  be  taken  to  be  s&me  as  that  which  prevails  here. 

Jwlgment  for  Plaintiff. 


mug' 
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Rassette  v.  Dalrymple  et  Dalrymple,  Opposant. 

Day,  J.  La  Conr  est  appel6e  a  prononrer  dans  cette  cause  sur  le 
hiferite  d'une  opposition,  afin  d'annuller,  faite  k  la  vente  des  |iroprl6t6s 
saisJKs  sous  le  pretexte  qu'il  n'y  a  pas  de  date  nu  Proems  Verbal  de 
saisie  et  que  la  vente  a  6f6  annoncee  comme  devnnt  avoir  lieu  au 
Bureau  du  Sh6rif,  tandis  quVlle  devait  se  faire  sL  In  porte  de  l'6glise  de 
la  pa'-oisse.  Quant  k  Pannonce  elle  ne  pent  avoir  IVffet  d'annuller  la 
saisie  mais  Pabspnoe  de  date  au  Proems  Verbal  est  fatale: 

Morrau,  L'hlanc  pt  Cassidy,  pour  POpposant. 

Papin,  pour  le  Deinandeur. 


<!Co«r  tit  OTfrfuft. 

10  Mars,  1854. 

Present : — J.  C.  Bruneau,  (J). 

No.  386. 

Mercier  x,  le  Maire  et  cd.,  de  la  Cite  de  Montreal,  et  Rivet  et 

Dor  ay. 

Le  Dt»mandeur  qt^i  occunait  un  6tal  dans  le  Marp}i6  Bonserours  au- 
dessous  flu  mao:isin  q^e  Rivet  et  Doray,  deux  de«s  D^fendenrs  tenaient 
a  loyer  d-'s  Maire,  Echevins  et  Citoyens  de  la  Cit6  de  Montreal,  les 
autres  D^'enleurs,  avait  porte  une  action  pour  la  somtne  de  j635, 
montant  des  dommngfes  cius6s  a  ses  provisions  de  lard  et  de  janibon 
par  le  coulafie  (leakage)  des  builes  que  debitaient  les  dits  Rivet  et 
Doray,  ilans  leiir  maaasin  au-dessus,  all^auant  que  cVtait  par  la  fante 
et  la  n6, 'iffence  de  cex  deniers.  Rivet  et  Doriy  defendi  enta  cette 
action  en  aliegnant  qu'ils  avaient  us6  de  leur  magasin  en  hmr  pere  de 
famille  et  comme  en  aurait  fait  tout  marchand  i'picier  ;  ce  qui  de  leur 
part  fut  prouve. 

La  preuve  drs  dommages  6prouves  par  le  Pemandeur  ayant  6t6 
faite,  la  Cour  condnmna  la  Corporation  de  la  rit6  de  Montreal  k 
paver  ces  dommagrs,  sur  le  principe  que  par  la  loi  la  Corporation 
devnit  tenir  le  Demandeur  clos  et  couvfrt,  que  Paction  excnnducto 
6t*il  bien  port6e  contre  elle,  et  en  m6me  temns  d6bouta  la  demnnde 
faite  contre  Rivet  ^t  Doray  qui  avaient  agi  dansies  jnstcs  limites  de 
leur  commerce  ;  d'ailleurs  c'^tait  contre  ces  derniers  une  action  ex- 
delicto  qui  ne  pouvait  pas  6tre  jointe  a  la  premiere. 

Cartier  et  Berthelnt,  pour  le  Demandeur. 
J.  F.  PeUetier,  pour  la  Corporation. 
LiFrenaye  et  Cresse,  pour  Rivet  et  Doray. 
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15  Mars,  1854. 
Present : — M.  le  juge  Guy. 
No.  I. 
Bourassa,  Appelant,  et  Gariepy,  lDtiin6. 

Le  trois  septembre  dernier,  TAppelant  fut  assigne  a  comparaitre  de- 
Tant  L.  A.  Moreau,  6cuier,  Juge  a  Paix,  pour  r^poiulre  a  une 
plainte  port6e  centre  lui  par  "  Mfred  Gariepy  de  la  Parmsse  de 
Lapraine.  District  de  Montreal,  Secretaire-  Tresorier  de  la  Corpora 
ation  du  Village  de  Lapr  ririe,  agissant  pour  et  au  nom  de  cette 
Corporation,  pour  Jivoir  pirate  plusieurs  poteaux  sur  un  certain  Jopin 
de  terre  vacant,  a  I'usage  du  public. 

L'Appelint  coinparut  suivant  Passignation  et  r6pondit  que  cette, 
poursuile  6tait  i'legaleraent  et  irr^guli^rement  port6e,  que  PTntirn6 
n'avait  pas  le  droit  de  le  poursuivre  en  sa  qualite  de  Secretaire-Tr6so- 
rier,  agissant  ponr  et  au  nom  de  la  Corporation,  que  cette  action  aurait 
du  6trp  port6e  sous  le  nom  collectif  de  la  dite  Corporation,  c'est  a 
dire  par  la  Corporation  du  village  de  Laprairie,  dument  incorpot^e. 

La  Cour  inferieure  ayant  debout6  la  defense  de  I'Appelant,  les 
parties  procedure nt  a  entendre  des  temoins,  et  le  dix  dn  mSme  mois  fut 
rendu  le  jugement,  condamn^mt  PAppeLmt  k  payer  a  IMntimc,  es 
quality  la  somme  de  deux  livrds  courant  d'amende  et  les  frais.  C'est 
ce  jugement  que  TAppelant  a  fait  reviser  par  la  Cour  de  Circuit  par 
R«qu6te  sominaire  tel  que  pourvu  par  le  statut  10  et  11  Viit. 

Le  15  mars  dernier  la  Cour  de  Circuit,  pr6sid6e  par  M.  le  Juge 
Guy,  a  renvers^  le  jugement  rendu  par  le  Magistrat,  et  maintenu  I'Appel 
avec  depens  contre  TJntime,  tant  sur  le  present  Appel  que  sur  la  dite 
plainte  port^e  en  Cour  Inferieure,  sur  le  ppncipe  que  le  Secrfetaire- 
Tresorier,  n'est  que  le  procureur  de  la  Corporation,  et  ne  pent  pas  plus 
que  toute  autre  procureur  porter  une  action  sous  son  propre  nom  pour  et 
au  nom  de  la  Corporation  dOiit  il  est  Tofficier. 

Morin,  pour  I'Appelant. 
Lafrenaye  et  Lanctol,  pour  Tlntim^. 

"  Nous  pubiions  cette  decision  pour  mettre  en  garde  les  difflrents 
officiers  pr6pos6s  a  I'administration  de  la  justice  dans  les  Cours  des 
Commissaiies  et  de  Magistrats,  contre  une  irregularile  assez  commune. 
On  doit  se  rappeler  que  les  poursuites  faites  par  lesCoiporations  doivent 
r^tre  sous  le  nom  de  ces  Corporations  et  non  sous  <e  lui  de  leurs  officiers. 
Autrement  Ton  s'expose  dans  le  cas  d'appel  a  des  fiais  considerables." 


t 


10  May,  1854. 

Present'. — M'Cord,  (J.  S.), /ws«ic«. 

Montreal  Mutual  Insyrance  Company  v.  Dufresne  Sf  al. 
Held,  that  an  insuiame  note  is  not  a  promisory  note,  falling 
within  the  annmerdal  code.     That  the  endorser  is  an 
ordinary  caution  soLdaire. 
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M^Cord,  J.,  This  action  was  brotiglit  for  the  recovery  of  propor- 
tion of  loss  sustained  by  this  Company  during  three  years  previous  to 
the  19th  September,  1851,  on  an  insurance  note  matle  by  Duiri'sne 
and  endorsed  by  one  Valrois.  Dnfre^ne  made  default  anil  Valfrois 
plea.led  lac'.ies  in  Plaintid'  not  huvm«^  demanded  the  proportionate 
amount  of  loss  as  it  fell  due.  But  this  is  not  an  ordin  iry  promissory 
note,  and  it  does  not  fall  witinn  the  commenial  rule.  The  endorse:  is 
an  ordinary  caution  Sftlidaire.  A  promissory  note  is  such  a  note  as 
may  be  put  in  circulation  ;  hut  in  looking  sit  the  Statute  4  Wm.  IV., 
c.  33,  s.  8.,  R.  St.  p.  596,  uiid(  r  which  these  Insurance  Companies 
are  prganized,  we  find  that  these  notes  are  ''  payable  on  demand  to  the 
order  of  the  Corporation  o/</y."  Judgment  dismiiising  endorser's  ex- 
ception. 

Jn  another  case,  No.  574<,  between  the  same  Plaintiffs  and  Suther- 
land, who  raises  another  point.  Defendant  says  he  is  not  liable  because 
property  has  been  sold,  and  that  by  such  sale  ihe  p(dicy  of  insurance 
is  extinguished  ;  this  is  very  true,  but  notice  of  Ihe  sale  and  .surrender 
of  the  policy  by  the  Injured  mu>t  be  ^wew  to  the  insurer,  when  the 
policy  note  may  be  redem.inded,  4  Wm.  IV.,  c.  33.  s.  21. 


No.  161. 
LeBlanc  v.  Rollin  et  ux. 

Held,  that  a  married  womarCr  note  i%  an  ahsolute  riuUi^y  as 
regards  herjbut  ffuU  endorser  tnay  be  liable  to  the  ind'>rsee, 
M'Cord,(jJ.  S.)  J.,This  was  an  action  on  a  promissory  note  by  indorsee 
against  a  married  woman,  the  mtker,  and  her  husb<.nd  the  endorser.  It 
was  contended  on  the  pvtof  Defendant  that  the  note  was  an  absolute 
nullity,  having  been  mide  by  a  married  womnn,  not  a  marc/iande pub- 
liqtie.     This  is  true  as  regards  the  married  woman,  b'lt  the  endo  ser 
may  be  liable.     V.  Byles  on  Bilfs,  Nos.  4-6.  59, 107.     Jones  v.  Hartf 
Revue  de  Legislation,  Vol.  2,  p.  58.     Hill  v.  Luir,  1  Salk.,  132. 
Hubert,  Ouimet  et  Mwin,  pour  le  Demandeur. 
Dontre,  Uaoust  et  Praire,  poiir  le  Defendeur. 


CAUSESDfiCIDfiS  ANTfiRIEUSEMENT  A  LA  FONDATiON  .'     JlSJOURxXAL 

COUll  SUPERIEUR. 
3  Av'il,  1850. 

Present : — Vanfelson  et  Mondelet,  Justices, 

No.  4H. 

Lrfebvre  v.  Demcrs, 

Cette  action  fut  portee  par  le  Cess^onnaire  d'un  douaire  pr6fix.  Le 
Douairier  n'avait  renonce  a  la  succession  qu'apres  le  tian.sport  mais 
avant  Taction.  Les  questions  qui  se  pre.sent«irent  fuient  de  savoir,  s'il 
y  avait  eu  confusion  des  qualitcs  d'herltier  et  de  douuirier  avant  le 
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transporf;  s'i?  est  n6cessnire  que  le  DoHainer  renonce?     Siroption 
qu'il  jivait  faite  eqiiivalait  a  une  rcnon-  tation. 

Ln  Cour  a  miintenu  Paction  avec  d«pens.  Vide  Pothier,  Trait6  du 
Douaire,  no.  332  et  suivants. 

No.  80. 

Pariseau  v.  Ouellet, 

Appclproduit  le  3  JuiHy  18.')0,  d  la  Cour  Sup^rieure. 

Li  question  souIev6e  par  cet  Appel  etait  de  savoir,  si  le  mettcur 
d*aval  est  (l{'char;?6  Av  tout«  respnnsabilite  par  le  defaut  de  presenta- 
tion et  de  protCt  du  billet  dans  li-s  d^lais. 

La  Cour  «e  prononga  dans  la  negitivfi  sur  le  principe  qu'il  etait  la 
caution  ^olidaire  du  faiseur  du  billet  quoiqu^il  eut  appos6  sa  signature 
sur  le  dos  du  dil  bi!let. 

Vide  Savary,  I  vol.,  p.  203,  cbap  8.  2  vol.  Tarere  37,  p.  261. 
Merlin,  Quest.  Vo.  Aval  Diction,  du  Cont.  Commerce  Vo.  Aval, 
Ordon.  1673,  Titre  5,  Art.  32.  '•  Story  on  Bills  of  Exchange"  no. 
372,  398,  440  et  454. 


16  Septembrej  1850. 

Present : — Day,  Smith  et  Mondelet,  J.  J. 

No.  1835. 

Podier  v.  MercUe. 

11  s'agissait  dans  cette  cause  de  Thomologalion  d'un  rapport  d'Ar- 
bitres  et  amiables  compositeurs.  DNm  cute  les  Demandeurs  en  denian- 
dai*  nt  le  rtjet  pour  plusieurs  nullit6s  el  entr'aulres  parce  que  le  rapport 
n^avait  pas  6t6  produit  devant  la  Cour  en  minute  ou  original  et  de 
I'autre  les  D^fendeurs  en  demandaient  Phomologation  pure  et  simple. 

LtfiCuaye,  pour  le  Demandeur  a  cile  Pothier,  Prof6dure  Civile, 
Coutume  de  Paris,  art.  185.  *'  Et  sont  tenus  les  dits  Experts  de 
rcdii^er  par  eciif,  et  si  pier  la  minute,  etc?'' 

MoreaUy  Leblanc  et  Casddy,  pour  le  Defendeur. 

Ija  Cour  a  Punanimit^  adopta  la  doctrine  invoqueeparleDemandenr 
et  rejetta  le  rapport  parce  qu'd  n'avait  pas  et6  produit  en  minute. 


27  Oct.,  1851. 
Present: — Day,  Smith  and  Mondelet,  (C.)  Justices. 

No.  2i31. 
Tate  et  al  v.  Torrance. 

MOTION    TO   DISCHArCE    I.VSCPIPTION    ON   THE    r6lE   D'ENQUfcTE. 

The  pleadin^jis  in  this  cause  consisted  of  declaration,  pleas  and  gen- 
eral answers.  The  Plaintiff  then  inscribed  for  enqu6te,  and  the  Defen- 
dant muve.l  to  discharge  the  insciiption,  the  issues  being  incompltte, 
there  being  no  replication  tu  the  ge.ieral  answers  of  Plaintiff. 
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Trrrmnce,  in  support  cited  The  Bank  of  British  North  America 
V.  Taylor. 

/w</aA,  T.  S.,  contra. 

The  Cmirt  dismissed  Plaintiff's  motion. 

The  rule  of  the  Bank  nf  British  North  America  v.  Taylor  has 
since  been  affirmed  m  a  case,  No.  2627,  Tulmarsli  v.  Stephens, 


30  Nov.  1853. 
Present : — Smith,  Vanfelson  et  Mondelet,  Justices, 

No.  2197. 
Lamirande  et  ux  v,  Dupuis. 

PATERNITfi. 

L'^epouse  du  Demandeur  etait  accotdchee  cinq  mots  apris  son 
mariage.  Le  Demandeur  porte  une  action  pour  nouri- 
ture  de  batard  et  en  declaration  de  paternite  cantre  le 
Defendeur  repute  pire  de  Venjanl  Jug6,  que  le  Deman- 
deur fCavait  pas  en  loif  une  action  de  cette  nature  contre 
le  Defendeur, 

Cette  action  ^tait  port6e  par  Lamirande  et  son  Spouse  contre  le 
D6fendeur  r6put6  p6re  de  Tenfant,  dont  la  Demanderesse  6tait  accou- 
cli6e  cinq  mois  apr^s  son  mariage  aver  le  Demandeur.  lis  concluaient 
4  faire  declarer  le  D6fendeur  p^re  de  I'enfant,  et  a  une  pension  pour  la 
nouriture  du  batard. 

Le  Defendeur  r6pondit  endroit,  que  la  naissance  de  I'enfant  dont  la 
Demanderesse  6tait  accouch6e,  ayant  eu  lieu  pendant  son  16gitim? 
mariage  avec  Lamirande,  cinq  mois  apr^s  sa  calibration,  ce  dernier 
6tait  en  loi  r6put6  le  p6re  de  cet  enfant,  qu'il  n^avait  pas  en  loi  une 
action  de  la  nature  de  celle  intent^e  contre  le  Defendeur,  que  si  toute 
fois  le  mari  avait  une  action,  ce  ne  pouvait  6tre  qu'  une  action  de 
desaveu. 

Par  son  jugement  du  30  novembre,  la  Cour  a  maintenu  la  defense 
eo  droit  du  Difendeur,  et  a  debout^  Taction  du  Demandeur  avec  d6pens. 

Hubert  et  Ouimet,  Avocats  du  D6fendeur  ont  cit6  a  Pappui  de  leur 

•  The  pleadings  in  this  case  also  consisted  of  declaration,  pleas  and  general  an< 
swers.  and  the  Plaintiff  inscribed  for  enqu^te.  The  Defendant  having  moved  to 
discharge  the  inscription,  the  ('ourt  rendered  the  following  judgment : 

"  1'he  Court  having  heard  the  Plaintiff  and  Hugh  Taylor,  one  of  the  Defendants 
"  in  this  cause,  by  their  Counsel,  upon  the  motion  of  the  said  Hugh  Taylur,  uf  the 
**  twenty-first  day  of  June,  instant,  that  the  inscription  of  this  cause  by  the  Plain* 
"  tiff  upon  the  Role  du  EnqniUs  be  declared  irrezular  and  be  set  aside  for  the  rea- 
"  sons  set  forth  in  the  said  motion,  having^  exammed  the  proceedings  and  having 
*'  deliberated,  considering  that  the  inscription  of  the  said  cause  for  Euqwtt,  in  as 
**  much  as  it  was  made  before  the  issues  in  the  said  cause  were  made  and  completed 
*'  and  before  the  expiration  of  the  delay  within  which  by  law  the  Defendant  was 
*'  entitled  to  fyle  a  replication  or  replications  to  the  general  answers  fyled  by  the 
'*  Plaintiff,  and  that  by  reason  thereof,  the  said  inscription  for  Enquete  was  perma-' 
"  ture  and  irregular,  doth  grant  the  motion  of  the  said  Defendant,  Hugh  Taylor, 
*'  ttud  doth  discharge  and  set  aside  the  said  inscription  with  costs  of  the  saM  motion." 
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defense  en  droit,  Ancien  Denizart,  Vol.  3,  Vo.  p6re  No.  1, "  Les  lois 
Teulent  que  celui  la  soit  p^re  a  qui  Penfant  est  nc  en  l^j^itime  mariage, 
Pater  est  quern  justm  nuptifB  demonstrant." 

«  'I  outlier,  Tome  2,  P.  107,  No.  784.'' 

"  Les  enfans  qui  naissent  sous  le  voile  sacre  du  manage  sont  les  seuls 
legitimes.  La  Iegitimit6  leur  conl'^re  les  droits  de  famille  et  de  parents 
que  la  loi  refuse  aux  enfans  naturels." 

'J'oullier,  m^me  vol.,  P.  109,  No.  787. 

"  L'article  du  Code  Civil  de  Napoleon  porte  Article  312." 

"  L'enfant  congu  pendant  le  mariage  a  pour  p6re  le  mari." 

No.  780-821,  P.  130.— No.  822,  P.  131. 

"  La  seule  action  ^ue  pourrait  avoir  le  mar(^  serait  Paction  de 
desa/veu.  Car  son  infant  par  etat  est  legitime,  6tant  n^  durant 
mariage.  , 

Quand  s'appHque  le  d6saveu,  No.  831,  P.  139. 

"  L'action  de  d^saveu  est  particuli^rc  au  mari  car  il  n'ya  que  lui  qui 
soit  incertain  de  sa  paternity." 

Voir  No.  838-839,  P.  144. 
Proud'hon,  Trait6  de  PEtat  Civil  des  Personnes,  Vol.  2,  P.  10,Parag. 
le.     Ancien  Denizart,  Vol.  3,  P.  71  et  72,  No.  30,  No.  33. 

"  On  trouve  dans  le  "  Journal  des  Audiences,"  un  arr6t  du  cinq  juil- 
let,  1665,  qui  en  declarant  legitime  un  enfant,  a  jug^  que  la  declaration 
du  p^re  ne  pouVait  priver  un  enfant  de  Petat  dVnfant  legitime  lorsqu'- 
il  6tait  n6  d'un  mariage  contract^  suivant  les  lois.  Dans  cette  esp^ce 
la  Cour  n'eut  point  d'egard  k  la  declaration  du  p^re  qui  disait  qu'il 
etait  impuissant,  ni  &  celle  de  la  m^re  qui  assurait  la  m^me  chose." 

Derorne,  Conseil  des  Demandeurs,  a  Pappui  de  leur  action  a  cite, 

D'Aguesseau,  Tome  3,  P.  180-181  ;  Repert.  de  Jurisprudence,  Vo. 
L6gitimite,  P.  379-374  ;  Fournelle  Trait6  de  Seduction,  P.  120. 

COUR  DU  BANC  DE  LA  RETNE. 

25  Oct.,  1848. 

Present: — Rolland,  C.  J.,  Day  and  Smith,  J.  J. 

No.  789. 
Roy  V.  Codire  et  les  Commissaires  d'Ecole  de  St.  Ours  et 
J.  B'e.  Meilleur,  T.  S. 
Le  Demandeur  avait  fait  emaner  un  writ  de  saisie-arr^t  aprds  Juge- 
ment  pour  saisir-arr^ter  entre  les  mains  des  tiers-saisis,  toutes  sommes 
de  deniers  qu'ils  pourraient  devoir  ou  devraient  au  Defendeurqui  etait 
un  Instituteur  dans  la  paroisse  de  St.  Ours. 

Le  Defendeur  contesta  cette  saisie-arr^t  sur  le  principe  que  le  salaire 
des  Insitituteurs  est  insaisissable  et  la  Cour  a  maiiitenu  la  contestation. 
Roy,  pour  le  Demandeur. 
Cherrier  et  Dorian,  pour  le  Defendeur. 


16  Awil,  1849. 
Present : — Ro'.land,  C.  J.,  Dav  et  Smith,  J.  J. 

No.  809. 
Durand  v.  Durand. 
Cette  action  6tait  portee  sur  une  donation  entrevifs,  faite  par  les 
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p6re  et  m^rc  des  Dfmantlours  n\\  Dtfendeur  leur  friirc  ^  la  cliarce  par 
ce  <l«'rnicr  tie  leur  pa^er  une  ccifaine  tnmme  dc  dcnicrs  en  differens 
temps. 

Lf  Uefendeiir  plaida  entr'aiitres  choscs  qiie  Ips  ncmandenrs  n^avaicnt 
jamais  ote  parties  a  hi  donation  ct  iicpouviiient  pas  par  consequent  e\- 
ercer  aiiciin  recours  contr*'  hii  jusqu'a  l«  iir  acreptalion  dOiiunt  signifiec. 

La  Cour  rejeta  ce  plaidoyer  et  decidu  qu'une  telle  donation  produit 
un  doit  d'action  en  faveur  des  Tiers-Cii;»tilil's.  • 

Vide  Potiiier,  ()bli}fations,  no.  70  71  et  72  oil  il  est  parl6  de 
I'actidn  utile  sur  donation  a  Tiers-Ahsenls.  Ct  quille,  C  P.  IIS. 
Potiiier,  Conlrnt  de  ConsliUition  de  Rente,  no.  241.  Merlin,  Quest. 
Vo.  Stijiulation  poyr  Autrui. 

Mni,  1849.     DcmytcJa  v.  Tcrrault, 

Le  Dcfendeur  avait  lou6  du  Demamleur  un  tlieval  pour  voyagrr 
jusrju'a  St.  Edou ird,  inais  neanrnoins  il  s'etait  rendu  a  un  endtoit  plus 
6loigiie.  Le  elieval  iniurt  en  route  entrc  SfS  mains.  Le  Dcfendeur 
reponJit  a  Ta*  tion  portoe  contre  Jul  par  le  Demandeur,  que  le  cheval 
n'otait  pas  sain  et  n'av  lit  pu  supportfT  les  latiiiues  du  voyage. 

Le  Conr  dccida  que  Xomm  prul)andi  letcmbait  sur  le  r^fendeurqui 
avait  viole  les  termesdu  enntrat  de  louage  de  ce  cheval  et  lecondamna 
Il  en  payer  la  valeur.  Vide  11  vol.  de  Touliier  des  D6lits.  Pothier, 
Append,  du  Contrat  de  Louage,  no.  4-71. 


23  Oct.y  184.9. 
Present : — RoUand,  C.  J.,  Day  et  Smith,  J.  J. 

No.  115. 
Lt/nch  V.  Poole. 

Dans  cette  cause  il  a  6t6  d6ci»le  que  la  femme  marcliande  publlque 
ma's  commune  en  biens  arec  son  niati  ne  pent  pas  poursuivre  sans  son 
marl.     Vide  Pothier,  Puissance  du  Mari,  no.  62. 

Touliier,  Cominunnute. 

Pigeau,  Proc.  Civile. 


TERME  INFfiRTEUR. 

6  Dec.y  1844. 

No.  1409. 

Present :  — Rolland,  J. 

Morrill  v.  Umoin. 


Dans  cette  cau«e  une  Saisie-Revendication  avait  bib  faite  d'un 
cheval  vendu  de  bonne  foi  a  Penran  pour  J6 1 5. 

Par  son  Juj;ement  la  Cour  ordonna  au  Demandeur  de  piyer  et  rem- 
boursLT  sous  un  delai  di*  quinze  jours,  la  somme  de  £1.1  payee  par  fc 
DeienJeur  acquereur  de  bonne  foi  a  IVncan  (market  overt)  si  non  il 
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iftrait  (I6r'liu  de  sa  Saisie-R6vcndii'ntion  Ic  tout  avec  d6pen»conlrt  le 
Deinnndcur. 

Viile  Polhior,  Donation  inter  vivos  no.  66.    Livonidre,  liv    l*.  chap. 
10  et  les  autliorit6s  unglaises  sur  U-s  vcntes  faites  "  in  market  ovett^ 


COUR  DU  BANC  DE  LA  REINE. 

Present : — RoJIand,  Punet  et  Alywin,  J.  J. 

Bissonncttc  v.  Bissonnctte. 

Lft  Dpmandeur  k  porte  devant  la  Cour  de  Circuit  du  Circuit  de 
Vaudreuil,  son  action  par  hquelle  il  all6gunit : 

lo.  Le  inarlage  d'Antoine  Bissonnett*'  avec  Marje  .ro«ieplite  Dupont, 
d6c6(l6e  depuis,  et  du  qut^l  maringc  scrnit  n6  Damase  BissoniK  tte. 

2o.  Leur  contrat  de  inaria;;e  errant  un  douiire  ptt'tix  de  la  somiiie 
de  six  cents  livres  en  faveiir  de  la  dite  Marie  .loseplite  Dupont. 

3o.  Une  donation  de  droits  immobiliers  du  3  Juin,  1833,  par  1p  dit 
Antoine  Bissonnctte  un  faveur  deson  fds  Aiitoinele  Defendeur  moyi  n- 
niint  dilTerentes  cl.arges  qui  lui  sont  inipos6es  et  entr'nutr^s  cellcs  de 
payer  au  dit  Damase  Bissonnctte  le  douaire  assiune  au  contrat  de 
mariage  du  donate  ur  au«>itut  que  douaire  aurnit  lieu,lcquel  ettiit  de  six 
ctnts  livr*  8  ancien  cours." 

4o.  LVnr6gistreuifnt  de  cet  arte,  le  d6c6s  d'Ant(  .ne  Bissonnctte 
et  sa  feinme,  la  reuonciation  de  Damase  B  ssonnette  a  la  succession  de 
son  p6re  et  le  transp  rt  par  le  dit  Damase  Bissonnctte  en  sa  tavpur, 
de  ses  droits  dans  la  dite  somme  dc  six  cents  livres  a.  c.qu'il  preten- 
dait  avoir  droit  de  reclamer  du  Defendeur  en  vertu  de  Tacte  de  dona- 
tion ainsi  que  de  la  signilication  du  transport. 

TjC  D6  "endear  opposa  a  cette  action  difl'erentes  Exceptions  Pcremp- 
toires  par  lesquflh  s  il  a  souNrve  les  questions  suivantes  : 

lo.  Que  le  Defendeur  n'avait  pas  d'action  personnelle  pour  recou- 
vrer  la  somme  qu'il  demandait  par  son  action  parce  qu'il  n\'ivait  pas 
6t6  partie  a  I'acte  de' donation  du  3  Juin,  1833  et  qu'il  n'avait  pas  ac- 
cepte  la  stipulation  y  contenue  en  sa  faveur. 

'2o.  (cu'a  raison  de  l'enrei,'istsement  de  I'acte  de  donation  que  lui 
avait  fait  son  pere  Antoine  Bissonnetle  et  du  defaut  d'enregistrenient 
da  i-ontr;it  de  m'>ria'j:e  invoque  psir  le  Demandeur,  le  Defendeiir  n'etait 
pas  tenu  de  payer  la  somme  rei  lamee. 

3o.  Que  Damase  Bissormette  dont  le  Demandeur  est  le  cessionnaire 
a  apprehend^  la  succession  de  son  p6re  ainsi  que  constate  par  Parte 
de  transport  du  31  .Tuillet,  1849,  fait  par  le  dit  Damase  Bissonnctte  au 
Deniantleur  et  quVn  consequence  le  Demandeur  ne  pent  ri'jpcter  le 
douaire  qu*il  demandc  par  ^on  action  "  parce  que  nul  ne  peutSire  li6ii- 
tier  et  douii  ier  tout  ensemble." 

Le  Deman'eUr  repliqua  qu'il  n'etait  pas  necessaire  d'une  accepta- 
tion de  la  part  de  Damase  Bissonnette  pour  lui  donrier  une  action  per- 
sonnelle cnntre  le  Defe.ideur  <Ionataire,  et  qu'en  supposant  que  cela 
fut  necessiire  la  stipulation  contenue  en  sa  faveur  avait  6te  sulTisam- 
ment  .ncceptee  par  It  Donateur  Antoine  Bissonnctte  pere  du  dit 
Damase  Bissonnctte  qui  ^tait  alors  mineur. 
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Que  le  coutrat  de  muriagc  en  question  n'avait  pns  besoin  d*dtre 

enr(';;i>lr6. 

Qik;  1  )amasp  Bissonnrttc  n^avait  jamais  fait  acte  dMi^ritier  ct  accep- 
t6  la  Kucct'^sion  dr  son  pt^re. 

De  ces  cliel's  (I'lCxreplion  proposes  par  Ic  Difendeur  quelques-uns 
ont  i'*ii  ahatnlorm^s  lors  do  Paigumciit. 

Les  qu»vstioiis  qu(!  la  Com-  avuit  a  decider  6taient  de  savoir  si  le 
Deiuiniieur  cessinmiiiiro  do  Damase  liiitsoniiette  avait  une  action  per- 
scnnollc  |)Oiir  recouvrer  la  soiiiine  qu'il  dernandait  par  son  action 
n\vaiit  pas  6le  p.xrtie  a  Pucte  do  donation  du  3  Juin,  1833  ct  n'ayant 
pa>  accept'^  la  sti|)iilaiioii  coiiloiiui'  en  s.i  faveur,  et  si  Damase  IJisson- 
notlc  ces^i'>nrlail■e  du  1  h)\u  inili'ur  a  appreliL'udo  la  sudccssion  de  son 
pcre  par  lo  tianspoit  du  31  .liiiljt  t  ISlfJ,  et  a  fait  par  la  acte  d'lieiitier. 

Toute  la  dillicultt  «oiisis(e  dans  Tinlerpi elation  a  donnor  a  Pacte  de 
donation  du  3  .luin,  1S33  et  au  transport  du  31  .luillet,  184-9. 

Si  Dauiase  ni>s(»nn»  tte  a  lait  arte  d'heiitier  par  le  transport,  il  est 
clair  que  Paction  du  Deniandeur  son  cessionnaire  doit  6tre  debout6e 
car  aus  terines  de  Parti<  le  2')!  de  la  C'outunie  il  est  dit :  "  Mul  ne 
pent  t'tre  lieiititr  «t  l)ouiiiri«'r  tout  ensemble." 

Le  2  Juill.  t  dernier  la  Cour  de  ('ircuit  du  Circuit  de  Vaudrpuil, 
pr6sid6e  pur  M.  le  .luge  (Juy,  dcbouta  avee  depens  Paction  du  De- 
miinileur,  la  Cour  etant  d'opinion  que  Damase  Bissonnette  avait  fait 
acte  d'lieritier  par  le  transport  susnienlionii6. 

Cv.  .lugement  Cut  soumis  par  appel  a  la  Cour  Superieure  si6geant  k 
Montreal  et  a  it6  confirnie  le  16  Novembre  dernier  par  la  majorit6 
de  la  Cour  M.  le  .luge  Smith  ayant  d  ft'ere. 

Appel  ayant  6te  interj*  te  a  la  Cour  du  Banc  de  la  Reine  le  .Tuge- 
ment  de  la  Cour  de  Circuit  confirme  par  la  Cour  Sup6rieur  fut  ren- 
V'^  verse  et  mis  de  cotele  12  Ortobre  dernier  par  la  dite  Cour  du  Banc 
Heine  composee  des  llonorablcs  .lu;>es  Uolland,  Piinet  et  Alywin. 

Chrrncr,  C.  R.,  DarUm  ti  Dorion,  pour  le  Demandeur  en  Appel 
ont  cite  : 

Potluer,Cbli{^ation,  no.  70  a  73.  Ricard,  des  Donations,  t.  2  p.  122. 
Guyot,  Hepert.  Vo.  Mode  art.  de  M.  Merlin.  Pandcctes  Frangaises, 
U  t.  10,  p.  1()1  et  162.  Duranton,  t.  10,  no.  231,  232  et  233.  Jdem, 
t.  10,  p.  241,  24.5  et  253.  Furgole,  des  Testamens,  t.  3,  p.  191  et 
192,  no.  127  et  131.  Lebrun,  des  Successions,  liv.  IJI,  CV1I1,S.  11, 
no.  6.  M«!rlin,  (^uest.  Vo.  Stipu'ation  pour  Autrui,  par.  ler,  p.  271, 
Kdit  Beljje.  Merlin,  Rep.  Arte  sous  Seing  Privt,  par.  2,  p.  18.5, 
art.  du  Code  1121.  Journal  tin  Palais,  tome  ler,  p.  .569  et  570. 
ArrAt  du  26  Mai,  167k  Louet,  lettre  II.  76,  no.  10,  tome  ler  p.  128. 
Merlin,  Rep.  V^o.  l.6gataire,  no.  5,  p.  450.  Ferrierc,  tome  4,  p.  652 
tJ.  C.  no.  5,  G.  C.  tome  3,  p.  793,  no.  10,  796,  Furgole,  tome  3. 

Gedcon  Oiiimct,  pour  le  Delendeur,  a  cit6  : 

Lebrun,  Traite  des  Successions  Uenonci.itions,  liv.  Ill,  chap.  8, 
see.  II,  p.  .54-1  et  .543.  Merlin,  Rep.  Vo.  lleritiers,  vol.  7,  p.  377, 
no.  780,  vol  14,  Vo.  Renonciation,  p.  580,  2  colonne,  no.  1  de  la  sec. 
2me. 
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•       IS  Apnl,  IS.)!-. 
P/rsf'?>f. : — D;iy,  ^mitli  and  IMontlnlct  (C),  .1.  .1. 

No.  3  i. 
Lnngttcdoc  S)'  al.,  v.  Lnvi.nh:ttr.. 

In  this  case  the  Dcfeiulant  IkuI  inscrii)otl  ciifaitx  against  tlie  |)ari>Ii 
ri:j;istcr  of  marriage,  unci  the  Cure,  hy  whom  the  entry  purported  to 
have  been  made,  was  produced  as  a  witness  ia  support  ol'  tliis  inscrip- 
tion.    Tlie  riaintilV  moved  to  have  liis  evidence  excluded. 

Chcrricr,  Q.  C,  Dorian  ct  Dmion,  in  support. 


Carlicr  tj«  ikrthcht,  contra. 

Day,  J.,  This  question  has  been   decided 


Jay,  J.,  Tins  question  has   been    UeciUed  several   times   by   the 
majority  of  the  Court.     I  am  not  disposed  to  disturb  the  jud|imenl,. 

Motion  /:Iis)nissc(L 


No.  102G. 


Boii-Jcrr  V.  M  CorkilL 

7)^7/,  J.,  This  action  was  brought  for  the  recovery  of  ISO/.,  the 
price  of  goods  sohl  l)y  rhiintift'  to  one  McCorkill,  now  represented  by 
his  widow.  Part  of  the  goods  it  is  alleged  were  sohl  by  Plain! ill*  per- 
sonally to  McCorkill,  and  partly  by  him  and  one  Hall.  Defendant 
pleads  in  compensation  a  sum  of  200/.,  price  of  goods  sohl  to  PlaintiiV,. 
and  a  receipt  up  to  r)th  Deeember,  1832.  The  recori  j-f^sents  a 
strange  appearance  from  the  imj)eai-hment  of  the  character  ;  '.*  -timost 
every  witness  who  has  been  produced  on  the  part  of  either  PJainlilTor 
Defendant,  but  we  attach  little  importance  to  these  general  attacks  on 
the  character  of  witnesses.  We  consider  the  settlemi  t  of  account 
pro'luced  by  the  Defendant  sudk-iently  proved.  Or  I'le  part  of  the 
Plaintiil'  it  has  been  attempted  to  prove  that  the  signature  to  that  receipt 
was  a  forgerv,  and  the  principal  circumstance  allegetl  vv;;s  that  it  hail 
been  si'nied  twice,  J.  B.  &•-  J.  Bowker.  I'liis  wu  consider  as  j)roving 
a"-ainst  the  pretentions  of  riaiiitilT,  for  if  any  one  had  been  so  wicked 
as  to  foi'-o'e  this  receipt  he  would  not  have  been  so  foolish  as  to  have 
written  it  twice,  he  would  have  taken  another  piece  of  paper.  The 
Court  considers  that  PlaintilT  is  entitled  to  judgment  for  6/.   17s.  hd. 

Ji.  X'  Ct.  Robertson,  for  Defendant. 
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No.  43. 


Hutchins  v.  Dorivin  Sf  al. ' 

Badgley,  Q.  C,  (f-  Abbott,  for  Plaintiff. 
Stuart,  for  Defendants. 

Day,  J.,  This  is  an  action  for  the  >ecovery  of  275/.,  paid  on  real 
estate  purchased  from  one  Oliver  Wait,  and  of  wliich  real  estate  the 
Plaintiff  had  been  obliged  to  make  a  delamemejit  at  the  suit  of  an 
hypothecary  creditor.  The  action  sets  out  sale  and  payment  of  part 
of  purchase  money,  and  that  Uorwin  and  Atwater  became  consignees 
of  the  balance.  That  the  Denfendants  afterwards,  in  order  to  induce 
the  Plaintiff  to  pay  them  the  balance  of  purchase  money,  gave  a  letter 
of  guarantee,  by  which  they  undertook  to  hold  Plaintiff  harmless  from 
the  action  of  any  of  the  hypothecary  creditors  of  the  original  vendor. 
The  declaration  goes  on  to  say  that  an  action  was  brought  by  the 
Saving's  Bank,  and  that  Plaintiff  was  obliged  to  dehiisscr  the  property 
under  the  judgment,  and  that  Plaintiff  notified  Defendants,  and  that 
they  agreed  to  delaisscment.     The  evidence  is  documentary. 

The  points  raised  at  argument  were  that  the  delaissetnent  under 
judgment  is  not  in  law  an  eviction  but  only  a  trouble,  and  that  the  party 
might  call  on  his  garant,  but  could  not  ask  him  for  price  until  after 
adjudication.  These  two  points  are  involved  in  one  question  : 
whether  dclaissement  warrants  party  to  wage  his  action  en  garantie  ? 
AVe  do  not  rest  any  right  of  Phiinliff  on  Defendants  quality  of 
assignees,  but  on  the  undertaking  of  Defendants  at  the  payment  of  last 
75/.  Defendants  by  that  assume  the  position  of  the  vendor  and  are 
liable  to  the  same  action  that  he  would  be.  It  is  a  pure  question  of 
law,  and  we  have  no  hesitation  in  saying  that  wc  are  with  the  Plaintiff 
after  having  gone  through  all  the  authorities. 

Loyseau  draws  a  distinction  between  degiierpissc^nent  and  delaisse- 
ment,  and  holds  that  the  first  goes  further  than  the  latter,  but  in  spite 
of  this  we  think  it  is  such  an  eviction  as  gives  right  to  rer.over  pur- 
chase money.  Pothier  Tr.  de  Vente,  No.  83,  says,  "  on  a2^pclle 
eviction  non  seulement  la  sentence  qui  condamne  d  delaisacr  une 
chose  purement  et  simplement,  mais  celle  qui  condamne  a  la 
delaisser,  sinon  d  payer,  qu  d  s'obliger  d  que/que  chose.  C^est  ponr- 
quoi  si  Vacheteur  dhm  heritage,  condamne  snr  vne  action  hypothe- 
cairc 2Jaie  les  causes  de  Phypotheque pour  eviter  les  delais  de  llieii- 
tage,  qui  vaut  autant  ou  mieux  que  la  cr^ance  du  demandeur  ; 
cet  acheteur  en  ce  cos  est  cense  de  muffrir  eviction  de  la  chose  d  ltd 
vendue,  quHl  nefait  conserver  qu'cn  don7iant  de  I' argent,  et  le  ven- 
deur  est  tenu  de  la  garantie  de  cette  eviction,  en  Vacquitant  de  re 
qa'il  lui  en  a  oute.  This  is  just  a  sentence  to  condemn  Plaintiff  to 
delaisser,  so  is  eviction.  Plaintiff  might  have  paid,  and  would  have' 
been  evicted,  Nos.  84 — b  &  8,  also  Nos.  107—8  He  9.  Lacombe 
Vo.  Eviction,  Nos.  5.    An  eviction,  but  one  that  may  be  defeated. 
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Giiizot  in  the  "Repertoire  Vo.  D61aissement,  p.  349,  says,  "  ie  de- 
laissement  ojierant  ntie  veritahle  eviction.''^  This  authority  applies 
in  spirit  as  in  terms,  for  in  the  following  section  he  goes  on  to  show  that 
the  difference  that  exists  between  eviction  and  expropriation  has  not 
been  lost  sight  of.  N.Denisart  Vo.  Delaissement,  Nos.  2  &  3.  In 
the  nouveau  droit  see  : 

1  Troplong,  Vente. 

3  Troplong,  Hypotheque. 

The  new  authorities  thus  bear  out  the  old  law.  The  Court,  there- 
fore, has  no  doubt  that  delaissement  is  eviction,  and  such  as  to  entitle 
the  party  evinced  to  ask  back  the  purchase  money. 

Smith,  J.,  Judgment  rests  on  special  and  specific  undertaking  of 
Defendants.  As  Plaintiff  has  given  up  (rlelaisse)  the  property,  into 
what  position  should  he  be  put?  Why  clearly  into  the  position  of 
getting  back  his  money.  Plaintiff  loses  possession  of  the  thing  sold, 
•and  mnst  he  wait  perhaps  for  years  until  the  property  is  adjudicated. 

Jit(lg7nent  for  Plaintiff. 


29  AprU,  1854.. 
Present ; — Day,  Smith  and  Mondelet  fC),  J.  J-. 

No.  2627. 
Tidmatslh  v.  Stephens  Sf  al. 

This  case  came  up  on  a  motion  on  the  part  of  the  Defendant  that 
the  inscription  for  enqiiHe  and  the  enquete  had  thereupon  been  set- 
aside,  because  there  wus  no  issue  jomed  between  the  parties,  and  be- 
cause the  Defendants  had  not  been  foreclosed  from  fyling  a  replication 
to  the  general  answers  of  the  Plaintiff. 

David  4*  Ramsat/t  in  support. 

E.  Carter,  contra. 

The  Court  maintained  Defendant's  motion. 


No.  635. 
Exparte,  Paradis. 

Day,  J.,  This  is  an  application  for  a  writ  of  scire  facias  to  annul 
letters  patent.  The  difficulty  is  that  these  writs  only  issue  at  the  in- 
stance of  the  crown.  In  England  it  is  incontrovertible,  that  such  was 
the  rule,  and  the  act  by  which  ihe  law  was  changed  has  been  repealed. 

Carter,  for  Applicant. 

Wnt  refused. 
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No.  105. 
Exparte — Trudeau,  for  Writ  of  Certiorari. 

l)a!y,  J.,  This  conviction  niHst  be  quashed.  We  have  looked  care-- 
fully  into  authoritrcs  cited,  to  show  that  conviction  should  be  quashed 
without  costs;  but  we  have  not  the  power  to  do  so.  Senecal,  as 
Sous-voyer,  is  prosecutor,  and  appeared  and  asked  for  judgment,  and 
though  no  case  is  harder  than  that  of  a  public  officer,  we  cannot  help 
him  ;  the  Statute  is  obligatory,  and  we  have  no  discretion. 

Betournay,  for  Petitioner. 


Noo,  919. 
]5]xparte,  Doyle,  Petitioner  for  a  Writ  of  Certiorari. 

Jbevdin  ^  Herbert,  for  Petitioner. 

Pelletier,  J.  F.,  contra. 

Day,  3.,  This  is  an  application  to  quash  a  conviction  of  the  Recor- 
der's Court,  by  which  the  Petitioner  was  condemned  to  pay  a  fine  of 
lOs.  and  costs  for  having  sold  vegetables  on  the  9th  of  September, 
1852,  in  St.  Charles  Barromoe  Street,  of  the  City  of  Montreal,  con- 
trary to  the  By-Law  of  the  said  city,  No.  196.  It  is  contended  by 
Petitioner  that  this  By-Law  is  illegal.  There  Is  no  illegality  about  it. 
It  is  a  By-Law  to  regulate  trade,  and  if  the  Corporation  have  any 
power  at  all  they  have  the  power  to  pass  such  a  By-Law  as  this.  This 
power  arises  by  implication  from  their  having  the  right  to  assess  duties, 
have  a  market  and  assessors.  But  there  is  another  technical  objection 
to  this  convictioir,  and  that  is,  that  the  By-Law  is  not  set  out  either  in 
the  plaint  or  in  the  conviction.  The  Court  are  with  the  Petitioner  on 
this  point.  The  By-Law  is  set  out  very  loosely,  it  is  called  By-Law 
No.  196,  and  no  chapter  and  no  section  is  given.  The  conviction 
must,  therefore,  be  quashcid. 

Conviction  quashed. 


No.  5S7. 


Exparte,  Cnrpenlicr,  Application  for  a  Writ  of  Co'tiornri. 

This  was  an  application  for  a  Writ  of  Certimari  to  bring  up  a 
record  from  the  Commissioner's  Court,  on  the  ground  tiiat  the  Court 
below  had  exceeded  its  jurisdiction  in  giving  judgment  in  a  case  begun 
on  a  process  of  srtmc  arrU  avant  jugc7nent,  wliich  process  had  been 
granted  by  the  Clerk  of  the  Commissioner's  Court,  and  not  by  one  of 
the  Commissioners. 

Sicotte  ^  Leblanc,  for  Petitioner. 

Lahcrge  4'  Lojlamc,  contra. 
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Datjy  3.,  We  are  very  unwilling  to  make  this  Court  a  Court  of 
Appeals  from  the  Commissioner'i  Court,  as  it  has  become  from  deci- 
sions of  Justices  of  the  I\^ace  ;  but  in  this  case  a  Writ  of  sakie  ar- 
•rit  avant  jugernvnt  has  been  issued,  signed  by  the  Clerk  of  the  Com- 
missioner's Court.  The  first  Statute*  establis'iing  ihese  Courts  did 
Jiot  give  them  a  right  to  this  progress,  but  a  subsequent  Statutef  has 
given  the  Clerk  of  the  Circuit  Court  and  the  Commissaoner's  Court 
tiie  power  to  issiie  this  process  in  sums  over  1/.  5s.  It  was  evidently 
<he  intention  of  the  legislature  to  allow  the  Clerk  of  the  Commissioner's 
Court  to  sign  these  U'rits,  but  it  has  not  done  so.  The  writ,  there- 
fore, must  issue. 

Writ  granted. 


/ 


No.  1378. 
Lemoine  v.  Donegani. 

Day,  J.,  Tliis  case  comes  up  before  the  Court  on  the  law  issues 
raised  on  two  oppositions  fyled  by  John  Woifred  Donegani,  against 
whom  execution  was  levied,  and  who  had  deposed  upwards  of  600/.  in 
the  hands  of  the  Sheriff,  with  a  protest  stating  that  he  did  not  owe  this 
money.  The  Sheriff  returned  the  money  with  this  protest  into  Court, 
and  Donegani  came  before  the  Court  with  his  two  oppositions.  To  the 
first  of  which,  an  opposition  en  sous  ordres,  the  Plaintiff  demurs,  on  the 
ground  that  it  is  not  alleged  that  Defendant  was  insolvent.  This 
demurrer  the  Court  is  of  opinion  must  be  sustamed,  and  the  opposition 
en  sous  ordres  must,  in  consequence,  be  dismissed.  The  Plaintiff  has 
likewise  demurred  to  the  2nd  opposition,  an  opposition  &  fin  de  conser- 
ver,  by  which  the  opposant  claims  the  excess  of  what  is  due  to  Plain- 
tiff, on  the  grounds  that  payment  to  Sheriff  is  payment  to  the  party — 
that  the  Sheriff  is  only  his  nbandataire  ,  and  that  he  should  bave  paid 
Plaintiff.  We  have  often  held  that  Sheriff  was  entitled  to  pay  Plain- 
tiff ;  but  in  this  case  he  has  not  done  so,  but  paid  money  into  Court, 
and  it  was  before  the  Court  for  parties  to  bring  their  legal  claims. 
This  demurrer  must,  therefore,  be  dismissed. 

Cherrier,  Q.  C,  Dorion  Sf  Dorion,  in  support. 

Cartier  ij-  Jierthelot,  coiitra. 


No.  107. 


Larocque  v.  ClarJce. 

The  Plaintiff  instituted  an  actio»  against  the  Defendant  on  a  writ  of 
.process  ad  ,  _  ;pondendum,  on  which  Defendant  was  taken  into  crstody. 
Plaintiff's  .:'^davit  set  out  that  Defendant  was  of  Burlington,  \v.  the 
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United  States  of  America,  and  that  he  was  informed  that  Defendant 
was  about  to  leave  the  Province  of  Canada,  and  that  he  verily  believ- 
ed that  it  was  with  intent  to  defraud  him,  the  Piaintiif.  Defendant,  by 
his  Attornies,  moved  to  be  discharged  from  custody,  the  affidavit  being, 
insufficient,  there  being  no  reasonable  cause  for  the  Plaintiffs  beliet 
that  Defendant  was  about  to  leave  the  Province  with  intent  to  defraud. 

Maok  4*  Muir,  in  support. 

Lajrenaye  Sf  Pa2nn^  contra. 

Bay,  J.,  This  affidavit  is  not  what  is  contemplated  by  the  law. 
There  must  be  such  a  reason  given  as  will  be  sufficient  to  make  the 
Court,  as  well  as  the  creditor,  believe  that  the  party  arrested  is  going 
to  leave  the  Province  with  intent  ^to  defraud..  A  reason  must  be  a 
reasonable  reason.  In  this  case  the  affidavit  sets  out  that  the  Defen- 
dant was  resident  in  the  United  States,  there  is  then  nothing  suspicious 
in  his  leaving  Canada  ;  he  might  be  going  h'  me. 

Motion  maintained. 


W  I 


No.  637. 
Exparte,  Ardtambaidt,  Aj^licant  for  Writ  of  Certiorari. 

The  applicant  had  been  condemned  at  the  suit  of  a  person  in  his. 
quality  of  sous-voyer,  for  not  cutting  down  eahots  on  winter  roads. 

The  Court  held  that  this  nction  should  not  be  brought  by  sous-voyer^ 
but  by  the  Council  of  the  Municipality. 

Pidie,  for  Applicant. 

Writ  graiited. 


No.  26631 


Tator  Sf  al.y  v.  MeDotiald. 

Held,  that  a  crgditor  of  a  co-part7iersliip  may  sue  any  one  of 
the  co-partners  ivithout  having  previously  Inaught  A/.s 
action  against  the  co-2)artners/tip, 

Maclver,  in  support. 

Day,  contra. 

Day,  J.,  This  is  an  action  for  the  recovery  of  a  sum  of  money  due 
by  a  co-partnership.  The  action  is  brought  against  one  of  the  part- 
ners only.  In  the  declaraticn  it  is  alleged  that  the  debt  wus  incurred 
at  Troy,  to-wit,  at  Montreal.  'IT)  this  declaration  Defendant  has 
demurred,  first,  that  the  statement  that  the  debt  was  incurred  at  Troy 
and  at  Montreal  at  the  same  time  is  fatal.  The  Court  is  not  of  opin- 
ion that  this  is  ground  of  demurrer,  though  it  may  be  of  excejytum  a 
la  forme.     Second,  ^e  J)efendant  objects  that  there  is  no  name  to» 
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the  co-partnersliip,  but  it  often  happens  in  joint  adventures  that  the 
partnership  has  no  name.  And  3rd,  tliat  it  is  not  competent  for  the 
Plaintiff  to  sue  one  of  several  co-partners.  In  France  now  it  appears 
that  a  party  is  not  allowed  to  sue  one  of  several  co-partners  untd  he 
has  brought  his  action  against  the  co-partnership,  V.  4,  Pardessus, 
No.  1026  ;  but  it  has  been  the  practice  and  jurisprudence  here,  and 
we  find  nothing  against  it  in  the  old  books,  and  if  the  Plaintiff  cannot 
do  so  it  is  an  exception  to  the  rule  of  solidarite. 

Smith,  J.,  I  concur  with  the  Court  on  the  ground  of  practice,  but 
I  personally  think  no  such  action  can  lie.  A  co-partnership  is  a  dis- 
tinct person — personne  civile,  V.  5,  Duvcrgier,  No.  381,  and  follow- 
ing, also  4  PanlehSUSf  and  action  should  be  brought  against  the  co- 
partnership. In  the  old  books  we  find  the  doctrine  with  regard  to 
solidarite  ;  but  the  difference  is  that  the  contract  is  made  with  individ- 
uals who  by  law  are  reputed  to  be  solidaire,  whereas  this  is  a  contract 
with  the  co-partnership,  and  not  with  one  of  them  alone. 

Demurrer  dismi&scd. 


No.  747. 

Elliot  V.  Macdonald  Sf  Ryan,  T.  S. 

The  Tiers-Saisi  in  this  case  declared  that  he  was  in  po^ession  of  a 
certain  sum  of  money  and  certain  goods  belonging  to  the  Defendant, 
which  goods  had  been  consigned  to  the  firm  of  which  he  was  then  a 
partner,  to  be  sold  on  commission.  The  Tiers-Said  further  declared 
that  these  goods  were  liable  to  him  for  insurance  up  to  that  day,  and 
other  charges.  Before  obtaining  judgment  on  the  tiers-saisi''s  declar- 
ation the  greater  part  of  the  goods  were  destroyed,  and  the  remainder 
injured  in  a  fire,  by  which  the  Tiers-Said's  premises  were  consumed. 
The  Plaintiff  afterwards  obtained  judgment  and  the  Tiers-Saisi  came 
in  and  made  a  supplementary  declaration.  By  this  second  declaration 
the  Tiers-Saisi  said  that  he  had  paid  the  money  seized  in  his^hands, 
that  the  bulk  of  the  goods  were  consumed  in  a  fire  which  had  arisen 
without  any  fault  on  hir<  part,  and  that  the  remainder  having  been  dam- 
aged were  sold  for  a  certain  sum  of  money,  which,  after  the  deduction 
of  certain  privileged  charges  left  a  balance  in  his  hands  of  36/  10s  \d. 

The  Plaintiff  put  in  three  contestations  to  this  second  declaration. 
By  the  first  of  his  contestations  PlainiilT  said,  that  by  the  usage  and 
custom  of  trade,  and  of  merchants  at  Montreal,  the  Tiers-Snid  as 
such  consignor  was  obliged  to  take  the  utmost  care  of  these  goods  and 
to  insure  them,  and  that  ^le  had  insured  the  said  goods  up  to  the  time 
of  making  the  first  declaration,  but  had  allowed  the  insurance  to  expire 
before  the  goods  were  burned,  and  that  in  consequence  he  was  liable  to 
the  seizing  creditors  for  the  whole  value  of  the  goods  burned. 

By  the  third  of  his  contestations  Plantiff  said,  that  Denfendant  fre- 
<^uently  had  instructed  Tiers-Saisi  to  insure  the  said  goods,  and 
Tiers-Saisi  had  promised  Defendant  to  insure  the  said  goods. 
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To  both  of  these  contestations  the  Ticra-Sain  demurred.  To  the 
first  on  the  ground  that  even  if  the  Tiers-Said  had  been  obliged  by 
law  or  the  custom  of  merchants  to  insure  as  consignee,  that  it  was  not 
shown,  as  alleged,  that  after  the  position  of  <he  Ticrs-Saisi  had  been 
changed  by  the  seizure  of  the  goods  there  was  any  usage  by  which  the 
Tiers-Saisi  was  held  to  insure  ;  and  to  the  last  contestation  he 
demurred  on  the  ground  that  even  if  Tiers-Saisi  had  undertaken  and 
promised  the  consignor  to  insure  before  the  seizure,  as  was  alledged 
by  Plaintiff,  that  it  was  no  contract  with  Plaintiff,  and  that  by  the  eil'ect 
of  the  seizure  his  position  was  very  much  altered. 

Bethune  Sf  Dunkin,  in  support. 

Badgley,  Q.  C.  tj*  Abbott,  contra. 

Smith,  J.  Dissenting  from  the  opinion  of  the  majority  of  the  Court 
thought  that  the  position  and  obligations  of  the  Tiers-Saisi  were  not 
altered  by  the  seizure. 

Day,  J,  Giving  the  judgment  of  the  Court  said,  that  in  the  first 
place  the  Defendant  was  not  represented  in  this  matter  and  that  the 
creditor  seizes  no  incorporeal  rights.  In  the  Writ  there  is  no  form  of 
words  to  cover  such  rights.  Could  it  be  contended  that  the  creditor 
would  have  an  action  of  damages  for  non-insurance  by  Ticrs-Saisi 
without  assignment  ?  If  not  he  cannot  claim  this.  Secondly  the  usage 
of  merchants'  might  have  some  force  between  the  consignor  and  the 
consignee. at  the  time  they  contracted  ;  but  the  nature  of  the  Tiers- 
Saisi^s  tenure  of  these  goods  was  changed. 

Mondelct,  (C.)  J.  Concurred  with  Mr.  .Justice  Day. 

Denntrrers  maintained. 


I  20  Mai,  1854.. 

Present : — Day,  Smith  and  Mondelet,  (C.)  X  X 

No.  2210. 
Truax  v.  Hunter. 


SEDUCTION* 

Held,  that  on  the  plea  of  general  issue,  general  incgularities. 
of  conduct  may  be  proved,  but  if  particular  acts  arc 
proved  they  must  be  pleaded. 

Badglty,  Q.  C,  Sf  Abbott,  for  Plaintifik 
Bates,  J.  &  W.,  lor  Defendant. 

Day,  J.,  On  the  general  issue  general  irregularities  of  conduct  may 
be  proved  ;  but  if  particular  acts  are  to  be  proved  they  must  be  pleaded. 

Mondelet,  (C.J  J.,  I  think  that  evidence  of  general  bad  character 
should  not  be  proved  unless  pleaded. 
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No.  2002. 


G 


-.  V.  L- 


Moreau,  LeUanc  ^  Cai^ddy,  for  Plaintiff. 

Bertlielot,  for  Defendant. 

Day,  J.,  This  is  an  action  en  s^eparation  dc  corps  ct  de  hic?is, 
brought  by  a  wife  on  the  ground  of  t!ie  severity  of  her  husband's  treat- 
ment. Her  action  is  met  by  an  allegation  of  ill-conduct  on  the  part  of  the 
wife,  and  of  conjugal  infidelity,  and  the  husband  oilers  to  take  her  back 
again.  There  can  be  no  doubt  as  to  the  ill-treatment  of  the  wife 
by  her  husband  ;  but  there  is  also  proof  of  the  bad  conduct  of  the  wife, 
and  one  witness  detected  her  in  the  act  of  adultery.  The  ycjuu-atio/t 
de  corj)s  et  de  biens  is  declared,  but  the  wife  is  decline  of  her  matri- 
monial rights.  The  judgment,  however,  does  not  go  to  allow  her  to 
have  the  children,  it  is  against  all  principal  to  deprive  the  hushand  of 
the  children  where  no  cause  is  shewn. 


No.  2634. 


Lynch  V.  Papin. 

Day,  J.  This  case  comes  up  on  an  application  on  the  part  of  the 
Defendant  to  reject  interrogatories  on  J  aits  et  articles  deferred  to  him 
by  the  Plaintiff,  on  the  ground  that  interrogatories  on  faits  et  artides 
cannot  be  put  in  a  case  in  the  nature  of  a  quo  warranto. 

The  Court  is  against  Defendant.  This  is  ViRequHe  Libell'k,w\\\c\\ 
is  a  proceeding  known  to  the  French  law  ;  but  even  it  it  had  not  been, 
Plaintiff  would  have  had  a  right  to  put  interrogatories  on  faits  ct  articles. 
Every  one  has  that  right,  even  strangers  coming  to  claim  rights  on  con- 
tracts made  out  of  the  country  and  where  procedure  does  not  exist. 

Cherrier,  Q.  C,  Dorion  Sf  Dorflon,  for  Applicant. 

Mnckay  Sf  Austin,  contra. 


No.  1466. 


Phillips  V.  Anderson. 

INSANITY    OF    TESTATOR. 

Held,  that  the  actioii  ab  irate  cannot  he  brought  in  this  Prov- 
ince; and  that  aversion  to  be  a  proof  of  insanity  must  be 
an  aversio7L  without  cause. 

MacKay  Sf  Austin,  for  Plaintiff. 

Bethune  Sf  Dunkin,  for  Defendant. 

Day,  J.,  This  was  an  action  by  Plaintiff  to  set  aside  his  father's 
will,  by  which  he  was  bequeathed  so  small  a  sum  that  it  amounted  to 
absolute  disinherison  of  him.     The  declaration,  after  setting  up  the 
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will,  allegf-d  that  tlie  late  Mr.  Phillips  was  insane,  not  that  he  was 
generally  insane,  but  that  he  was  afl'ected  with  a  partial  insanity  which 
manifested  itself  in  hatred  of  the  Plaintiff. 

The  plea  is  special  in  name,  but  in  effect  amounts  to  the  gener.il 
issue.  The  questions,  therefore,  raised  are,  was  Plaintiff  insane,  and 
did  his  insanity  manifest  itself  in  viol(;nt  hatred  of  George  Phillips,  the 
Plaintiff.  It  was,  however,  contended  at  the  argument  that  the  de- 
claration covered  more,  and  that  it  prayed  that  Avill  should  be  set  aside 
ah  irato.  To  take  this  last  point  first,  the  Court  does  not  think^that 
this  action  lies  under  the  law  of  the  Province  as  it  now  stands.  The  ac- 
tion ah  irato  was  introduced  by  lawyers  where  the  state  of  the  law  was 
such  that  the  deviation  of  property  from  the  direct  line  Was  greatly  ob- 
jected to.  But  on  looking  at  the  two  Statutes,  l-i  Geo.  III.,  and  1  Geo. 
III.,  this  was  done  away  with.  By  the  first  of  these  two  Statutes  the 
restrictions  (o  making  wills  under  the  custom  were  removed  ;  but  doubts 
arose  as  to  whether  this  Statute  went  so  far  as  to  do  away  with  the 
old  law,  but  the  second  Statute,  allowing  every  one  of  sound  intellect 
and  having  equal  use  of  their  rights  to  make  wills,  cut  off  all  the  old 
law  with  respect  to  wills  ;  and  the  Court  cannot  add  nullities  where 
the  law  has  not  attached  them.  There  is  no  action  ah  ii'ato  under  the 
code,  V.  5,  Toullier,  p.  666,  No.  717. 

The  next  question  is,  was  Plaintiff's  father  partially  insane  at  time  of 
making  the  will  in  question  ?  The  only  fact  on  which  the  Plaintiff's 
pretention  is  founded  was  the  extreme  aversion  to  Plaintiff.  But  would 
the  mere  fact  of  a  parent's  aversion  to  his  child,  taken  without  any 
cause  soever,  be  sufficient  to  show  that  testator  was  insane,  and  if  so 
would  it  be  sufficient  if  a  cause  were  shown  ? 

Should  a  man  be  considered  insane  more  because  he  was  angry  than 
because  he  was  in  love.  Strong  passions  may  be  bad,  but  the  man 
who  indulges  in  them  is  not  for  that  reason  insane.  The  true 
question  that  must  always  be  considered,  as  proving  the  state  of  intel- 
lect is,  was  he  angry  without  a  cause  ?  If  the  testator  had  conjured 
up  some  delusion  on  v»'hich  he  grounded  his  hatred,  as  for  instance  if 
be  had  thought  Plaintiff  wanted  to  poison  him,  then  the  hatred  would 
not  only  be  a  bitter,  but  an  insane  hatred.  But  in  this  case  was 
there  any  such  delusion  ?  The  evidence  is  to  be  taken  partly 
from  the  will  and  partly  from  the  witnesses.  On  looking  at  the  will  it 
exhibits  great  sagacity  and  wisdom,  but  there  are  some  provisions  that 
show  the  bitterest  extent  of  hatred,  thus,  after  providing  for  all  his 
children,  and  even  for  his  collateral  relations,  the  testator  bequeaths  to 
the  Plaintiff  the  sum  of  10/.,  payable  in  five  yearly  instalments.  There 
is  sufficient  proof  of  anger  there  if  that  were  sufficient.  The  evid- 
ence for  the  Plaintiff  consists  of  seven  witnesses,  all  of  whom  testify 
to  the  passionate  character  of  the  late  Mr.  Phillips.  One  witness 
goes  so  far  as  to  say  that  he  was  mad  on  certain  points.  There  can  be 
no  doubt  of  the  feelings  of  the  testator  to  his  son ;  but  it  appears 
that  owing  to  some  business  transactions  between  the  father  and  the 
son  there  had  been  a  quarrel,  out  of  which  had  arisen  the  bad  feelings 
of  the  testator  1     But  can  the  court  say  that  that  anger  was  too  strong. 
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and  tliat,  therefore,  the  testator  was  insane  ?  I  avoid  all  metaphysical 
r.onsiderutions,  as  the  question  rests  on  broader  grounds.  Ifanger  is  not 
of  itself  to  be  the  cause  for  setting  aside  the  will,  can  we  soy  how  much 
anger  is  justifiable  ?  Certainly  not.  Every  cool  man  thinks  angt'r  in  nine- 
ty-nine cases  out  of  a  lumdred  is  excessive.  The  evidt  nee  of  the  defence 
however  assumes  a  different  aspect.  There  is  nothing,  it  is  true, 
which  tends  to  contradict  the  aversion  of  the  testator  to  his  son  ;  but  it 
shows  that  he  fell  aggrieved  by  his  son.  It  is  alao  jiroved  that  he  diil  not 
always  break  out  in  violent  abuse  of  his  son  every  time  he  was  named,  but 
firmly  said  that  he  should  not  participate  in  the  benefits  of  his  e:<tate. 
To  the  witness,  Workman,  he  said  that  his  son  had  had  enough  of  his 
estate.  The  will  exhibits  a  characteristic  of  the  testator,  it  appears 
that  he  was  always  anxious  to  make  a  family,  and  one  of  the  wit- 
nesses, Try,  said  that  he  was  fond  of  money  and  anxious  to  build  up  a 
family,  tliis  is  no  evidence  of  his  being  insane.  In  the  whole  testimony, 
we  may  remark,  that  there  is  nothing  against  the  character  of  Plaiutifl', 
indeed  nothing  that  is  not  most  creditable  to  him. 

*  Action  dismu!^cd. 


No.  241. 


Exparte,  Ira  Gould,  Petitioner  for  a  Writ  of  Certiorari. 


Rose,  Q.  C,  ^'  Monk,  f  r  Petitioner. 
Pelletier,  J.  F.,  for  Corpc  alion. 

Day,  J.  This  is  a  case  brought  up  before  us  on  Certiorari  from  the 
Recorder's  Court,  where  judgment  had  been  rendered  at  the  suit  of 
the  Corporation  of  Montreal,  against  Petitioner  for  a  sum  of  money 
due  to  the  Corporation  for  assessment  on  mills  within  the  City  limits. 
The  action  in  the  Court  below  was  contested,  and  the  points  raised  are 
seven  in  number,  six  of  which  are  special.  The  first  point  is  that  the 
Recorder's  Court  had  no  jurisdiction  as  the  Statute  creating  it  was 
passed  in  the  Slh  of  the  Queen's  reign  and  that  it  had  only  jurisdiction 
over  taxes  then  existing  by  By-laws.  This  is  not  tenable  both  the 
letter  and  the  spirit  of  the  law  are  against  such  a  pretention. 

The  second  point  is,  that  the  By-law  is  not  set  out  at  length  in 
plaint.  We  find  that  the  plaint  alludes  to  the  By-law  by  number  and 
that  the  By-law  forms  part  sf  the  record.  This  is  a  point  of  pleading 
and  practice  for  the  Recorder's  Court,  and  we  should  not  feel  disposed 
to  follow  the  strict  English  rule  in  this  case  and  quash  the  conviction. 
unless  we  found  there  was  reason  to  suppose  that  the  Defendant  had 
been  led  into  error. 

The  third  point  is,  that  it  was  clbosejugee.  There  is  no  proof  of  this. 

The  fourth  point  is,  that  Provincial  Statute  was  unconstitutional  and 
null. 
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Tlio  fiftli  point  is,  tlicit  the  property  is  not  within  the  City  of  Mon- 
treal.    This  is  incorrect,  it  is. 

'I  he  sixtli  point  is,  that  the  property  belonged  to  Government  and 
w.is  not  taxable. 

'J'he  sev(  nth  point  is  merely  formal  that  the  conviction  was  given 
contrary  to  cvidenr.^. 

The  |ioiuts  u|K)n  vviii'h  P(;(itioner's  argument  principally  rested  wen; 
the  1th.  That  the  rrovinciul  Statute  was  unconstitutional ;  and  6th 
that  the  property  taxed  belonged  to  (rovernment. 

In  support  of  the  Primer  of  tho'C  two  last  mentioned  grounds,  the 
Petitioner  contended  iliat  by  the  Provincial  .Statute  creating  tiie  ollice 
of  llecorder,  the  Corporation  was  created  a  judge  in  its  own  cause, 
which  was  beyond  the  powers  of  the  Legislature  of  this  I'rovince. 
Tiii^  is  entirely  unfounded.  The  liecorder  is  the  otlicer  of  the  Gov- 
ernment and  not  the  servant  of  the  Corporation  and  he  has  no  interest 
in  the  case.  But  as  it  has  been  urged  that  this  .Statute  is  one  beyond 
the  power  of  tiie  Provincial  Legislature  to  pass,  we  may  as  well  state 
our  views  as  to  what  the  Court  will  be  disposed  to  consider  as  the 
powers  of  the  Provincial  Parliament.  The  Provincial  Parliament  is 
established  by  the  Im|)erial  Statute  3  and  1-  Vic,  c.  35,  and  by  the 
3rd  soctioji  of  this  Si'atut'i  Her  Majesty  is  anthoriscnl  by  and  with  the 
consent  of  Parliament  here  to  legislate  "for  liic  peace,  welfare  and 
good  government  of  the  Province  of  Canada,  such  laws  not  being- 
repugnant  to  this  Act  or  to  such  parts  of  the  said  Act  passed  in  the 
thirty-first  year  of  the  reign  of  His  said  late  Majesty  as  arc  not  heie- 
by  repealed,  or  to  any  Act  of  Parliament  made  or  to  be  made  and  not 
hereby  repealed,  which  does  or  shall,  by  express  enactment  or  by  ne- 
cessary intendment,  extend  to  the  Province  of  Upper  and  Lower 
Canada  or  to  either  of  them  or  to  the  Province  of  Canada,  &r.  What 
then  are  the  po\Ters  of  Parliament '  To  make  laws  for  the  peace, 
welfare  and  good  government  of  the  Province.  Who  is  to  judge  of 
what  legislation  is  for  the  <>;ood  government  of  the  Province  and  what 

~  on 

not  1  This  Court  cannot  do  so.  Almost  every  Statute  interferes  more  or 
less  with  vested  rights  ;  but  wherever  a  general  discretion  is  given  to 
any  body  to  legislate  for  the  peace,  welfare  and  good  government  of 
those  subjected  to  their  rule,  that  body  necessarily  becomes  the  judge 
of  what  is  for  the  peace,  welfare  and  good  government  of  its  subjects. 
The  powers  of  legislation  of  the  Provincial  Parliament  are  as  extensive 
as  that  of  the  Imperial  Parliament  while  they  keep  within  the  limits 
fixed  by  that  Statute,  even  if  they  were  to  interfere  with  Magna 
Cliarta. 

The  next  question  is,  does  the  propcrty»belong  to  government  1  By 
Statute  the  Board  of  Wo'.ks  were  alhwed  to  dispose  by  lease  or  other- 
wise of  certain  hydraulic  lots  on  the  Lachine  Canai  of  which  the  prop- 
erty in  question  is  a  part,  and  it  is  contended  that  these  leases  passed 
no  right  of  property,  that  Gould  had  not  \\iejus  in  re.  At  the  time  of 
the  argument  the  Court  expressed  the  opinion  i\i?\X.haax  a  Imtgucs  an- 
nees  did  pass  the  jus  in  re,  and  we  find  that  we  were  not  in  error. 
These  leases  like  emphitCGtiques,  leases  do  not  give  rise  to  luds  €t 
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vrjitcs  and  from  this  Merlin  contends  that  there  is  no  alienati.Mi  of 
property —  no^w.s  in  re — conveyed  to  the  lessee  ;  but  he  adniils  t!i;it 
this  (>pjriion  is  contrary  to  that  of  other  authors.  Tropfoft^,  liOii;\<j[e, 
iios.  2r)  and  48  mentions  the  old  authors  who  w<ro  of  (liis  dplriion,  l)ut 
gives  it  as  his  opininion  that  it  docs  pass  the  donuiinc  iitHc.  We  hew- 
ever  fmd  one  clause  of  these  Deeds  of  liCase  which  prohildts  I  lie  lessee 
from  sub-letting,  and  it  is  held  by  the  authors  that  where  there  is  no 
right  to  sub-let  there  is  no  alienation  of  the  prnpurty  ;  hut  in  this 
case  the  assessments  were  v\\  buildings  and  tht-y  did  not  belong  to 
Govcrninent. 

Cnnvicl.ion  cnnftrmcd. 


No.  631. 
Imhaidt  dit  Mantha,  Appclavt.    Bmtrquc,  Intimv. 

Day  J.  Dans  cette  cause,  I'Appelant  Imbault  a  f.iitservir  a  ITnlimt 
un  Avis  d'Appel  a  la  Cour  Superieure  d'un  jngem  nt  rendu  contre  lui 
a  la  Cour  de  Circuit  du  Circuit  de  Vaudreuil,  mais  a  neglige  dc  pro- 
duire  sa  Requete  en  Appel  le  jour  qu'elle  devait  ctre  prodnite.  L'ln- 
time  a  fait  demande  a  cette  Cour,  de  declarer  que  tout  droit  on 
•eclamalion  fonde  sur  cet  Appel  est  perdu  et  que  le  dit  Appel  est  piii 
L^t  abandonne.  L'lntime  appuic  sa  pretention  sur  la  Clause  LVl  de 
.'Acto  de  .Judicature  12  Vic,  chap.  38  ^^  ct  jmw'vu  anm  quetotii 
Appelant,  rjui  nejligera  de  fnire  significr  cojne  de  la  Rcfpictc  ct 
Avis  d'' Appel  commc  susdit  ct  qui  apres  les  (mdr  fait  sigwjicr  ii'i- 
^Ugcra  lie  2^(ninuivre  le  dit  Appel  ainai  que  ci-dci^ms  present,  sera 
<:cnse  avoir  ahcmdrmiie  le  dit  Apj^cl  et  sur  la  demande  de  Vlntinic  la 
Cour  d  laquellc  iliy  aura  Appel  dielarcra  que  tout  droit  on  reelama- 
'1071  sur  tcl  Appel  est  perdu,  arcordera  les  fraia  a  Vlntinu  et  ordon- 
ncra  (si  le  dossier  a  dtju  etc  transmis)  de  le  rcmeUrc  a  la  Cour 
InferieureP 

La  Cour  ne  croit  pas  pouvoir  aceorder  la  motion  de  rintim6  nonoh- 
stant  cette   disposition  de  Statut.      Dans  la  cause   actuidle  le  dossier 
n'etant  pas  transmis  dcvant  la  Cour,  la  Cour  s^e  croit  dipensee  d'iu 
tervenir. 

Hubert  Ouimet  ct  Morin,  au  soutien  de  la  motion. 

R.  Lajlamme,  contra. 


CIRCUIT  DE  ST.-HYACINTIIE. 

Fevrier,  lS5-k 

Present: — J.  S.  McCord, /e/s/Zcr. 

Muir,  Appelant  ct  DceeUc,  (iOiis-Vcyer)  Intimv. 

Cette  cause  etait  un  appel  d'un  Jngement  de  deux  Magistrats  rcn  lit 
a  une  Session  Spcciaie  do  k  Paix,  en  favour  de  I'Mntiinc  dans  s:i  quiv 
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lili'  (li!  S()\is-v(iy»r  di;  coitains  cliciiiiris.  Ja\  pliiintc  somtnuit  rA|)|M.'l- 
out  '*  pour  nvoir  lu'-uli;;*;  nt  lofiiM'  ilo  paytT  sa  pari  (hi  coul  do  rentrc- 
ticii  fit'  lii  r()iif«>  till  second  on  tr(.i>iririt!  raii^  dan*^  hujiu'll*!  il  avail  iirio 
jiait  (!•'  ro'ilr  yc'W  Its  Icrrcs  qu'il  |K)S'>t'(l;iit  dans  It;  ti()i>iciiit' raiii; di'  la 
diti!  |iai(ii»o,  C'ti-.,'"  puiir  hKnitllc  il  (rintiirit')  dmiiaiiile  a  liii  (rA|»|t('l- 
iint)  !a  s^iiunio  do  (|uafr('  clit  liiis  coiuaiit,  a  rai^nn  do  quatre  ditiit  rs  par 
arpent:  T^  lupi'iits,  -is.  oouram,  olc,  tt  li's  tVais.  I'^n  rcpoiisc  a  (M'tte 
deiiianilo  l»!*lH''!fiid(iir  en  C'oiir  InlV  ricMrf  Tda  trois  (U'rcn^cs  dout  la 
j)r(  luiiM't',  uiif  i;.NC(.'|  tirii  dLclinuloirc;,  nVlait  point  soutenue.  I'nrla 
^cl;(llldl;  do  SOS  d(.'.'f(;n.''t'>  If  JU-fi  niliur  niaintint  (pio '*  If  dit  Aiiij^iihliii 
Dtcollo  dans  sa  ([ualite  de  soiis-A'oyer  n'avait  pas  Ic  droit  (riiilontfr 
aiiciiiif  ailioa  pour  If  r:(  oiivrc  niont  d'anc\int'  soninif  d'arj;('nt  pour  an- 
(  uiif  i;aiiso  Mifnliontit'O  daifs  l;.i  ditc  plainto  ot  sonmiation."  I 'our  la 
dfniicro  do  sos  dcfonsos  lo  Pi'lfntlour  allegua  "  cpfil  ne  pouvait  pas 
6trf  k''<ialc'nu:nl  condanmc'  ii  pa}  ti'  aucuno  cotisation  ou  taxo  imposcc 
sur  s(  s  iViU's  torii  ^.  (\\\'n\\  pro  rata  do  lour  valfur  ct  noii  a  raison  do 
loiii-  c'tfiiduf,  soil  vn  frrut,  soil  on  siiporficic  ;  mais  que  toutii  tollo  laxe 
dcvait  ctro  prtlfvoo  suivant  la  valour  dos  ditos  torros,  etablio  |iar  Ics 
troih  ColisoVii>  iionuiie^  par  le  Consiil  Municipal  du  Comlo  dans  If  quel 
les  proprictos  on  question  sont  sitneos. 

>,()iu»l)^laiit  SOS  dol'cnsos  It's  Jugos  de  Paix  rendirent  Jugcmont  on 
favour  du  IMaignant,  ot  cV'st  de  ce  Jugcinent  dont  ost  Appol.  Los 
rnoyons  d'Appo!  sur  los  (|uels  I'Appolant  sso  fonda  pour  ohtenir  gain  de 
cause  lurent  ossontlcileniont  ceux  (jue  nous  vononsde  rapporter  ci-liaut, 
au  long. 

Mon/h'ht  ct  RnmHiy,  pour  I'Appolant  ont  refcro  au  Stalut  Tro- 
vincial  10  ot  11,  Vic.  7,  ctaiilissant  los  Conseils  lAlunicipaux  ot  los 
diluionts  ^:^t!ituts  qui  rauiendoiit  ou  roxpli([Uont  12  Vic,  c.  51 — 13  ot 
U  \'ic.,  f.  34—1-1'  ot  15  Vic,  c  f38  et  93.  Au  soution  do  la  pre- 
init.ro  defenso  ils  unt  pietonilu  que  par  le  (h(;mior  de  cos  Statuts  le;: 
pouvoirs  ant  iennonicnt  exerces  jiar  !o  Grand  Voycr  du  Distri<;t  i'urojit 
transuiis  au  Consoil  ;  que  les  Conseils  seuls  avaient  le  droit  d'iniposor 
ov  de  poiccvon-  dos  taxes,  ot  cola  seidernent  par  moyen  de  loui's  trois 
Coiisours  5  que  le  sous-Voycr  et  memo  IMuspectour  rtaient  simpioment 
des  onqdnyt's  du  Conseil,  ineapaldcs  d'agir  d^-nx-ni^Mnos.  Au  soul  ion 
do  r;.'itic  ilefonse  ot  nioyt  n  d'Appel  ils  ont  refere  specialeuiont  a  la 
.Section  17^'  ot  2:")^,  10  et  1  I  Vic,  c  7. 

S.'cdt'c,  poar  rintiiiie,  conibattit  la  po>ition  prise  par  los  Avocatsdo 
I'Appolant  et  protoiidit  que  si  la  Cour,  par  sa  decision,  niaintenait 
PAppoI.  Ifs  Couseils  .Municipa'ix  fonctionnoraient  encore  plus  nial 
qu'aaparavant. 

McCr.rd,  J,  a  p'-'oncncu  son  .Tu^enient,  en  francais,  a  la  requisition 
tie  M.  Sicodo  (jui  dcsirait  laire  t.oiuiaitre  la  deci-iou  afu;  .'roelairo,- 
ceux  qui  snnt  appelos  a  roini)!ir  los  fonctions  d'Inspectenr  i't  do  sous- 
Voyer.  .S'.ii  llonneur  dit :  <^u'en  lisant  les  Statuts  cilt's  jiar  los  Avo- 
cats  do  TAppeiant,  il  ctait  ovi'lent  que  le  sous-Voyer  n'avait  aucuno 
quaiite  pour  pouisuivrt;,  ot:  (pie  TAppol  devaitetre  maint'iiue. 

()iK)ii|ue  CO  Jugouiont  ait  i'l«''  rendu  il  y  a  qiielque  temps,  nous 
avoris  t-td'  iii'hiits  a  !e  publier   a  la  requisition  de  quelques-uns  de  nos 
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Jiiiiis,  I'oinnic  rtaiit  de  natiiro  a  niilcr  mix  Maj;ist!ats  dc  ciiminriic  (jiii 
lit.'  soul  (pit!  tii)(>  soiivciit  ajipclfs  a  jii:;cr  dfs  tpiotions  (<tiil-a-rail  aii- 
de.'isus  du  la  poi  l6o  de  c»!ux  tpii  n'ont  p  is  rt-tju  une  t'dui-alioii  |(ii)l"i.'.<«- 
^ioiuicllc.  NtniH  somiiiL's  nii^si  hi.ti  aisi!  traliiicr  TatliMiti m  dii  pidilic 
Siir  VvAxt  (1  Ills  l(!,pic|  si;  tr()iui!  1 1  loi  tit's  Muiiicipaliti^.  11  n'y  ,i  qui;  s(;,il 
aiis  ipit' lo  svslriiio  acliii'l  fst  en  t'xi^ti.n  i',  fl  ilija  on  csl  obli-c  tie 
fciiilklor  hix  ?^tatut.s  pcjur  s'ussuier  du  lu  plus  simple  i|ac.s(i')ii. 


11  Oclohii;,  is,')!. 


Present: — J.  .S.  McCord, /ws/Zcr. 

Dans  lino  cause  .No.  213,  **  ilfs  Couunissairos  iri<]co|i'.s  pmir  I » 
^luuicipalilo  du  Townsliip  d'Acloii,  dans  Ic  Coiiitc  dc  St.  llyacitiliic.'' 
coiitro  la  C!(inipagiii(!  du  (iraiid  Trniu;  dc  clii'iiiiii  dt;  for  du  Canada. 

Les  DtMnandi'urs  dcclaroiit  que  'a  ('oiiipa|^;iii'  du  (Irniid  'i'louc,  est 
en  possession  du  eliemiu  de  fer  (jiii  travel  se  le  '['o\vii>liip  d'Actnii.  ( |)ue 
le  (lit  !-'liLMnin  de  fer,  ses  terrains,  Icrrassemen",  di'-pots,  Iiang-ards  et  ba- 
tiss:es  dans  les  limitos  du  dit  'rownships  out  (ic  N'^aleimiit  e  values  a  j.i 
somme  do  .£1,0;')0,  cnuiaiit,  (>t  le  niontant  de  la  cotisation  lixee  pour 
raiuu'.'i;  Si'olairo  coiiinieiuiaut  li;  ler  .luillet  ISft.'i  au  .'^0  .1  iiiu  pi'ocliain, 
a  .^10  9  i.J.  courant,  ainsi  qu'il  est  ctabli  par  le  n'de  (bs  coiisations 
(les  dits  DeinaniltMu's  pour  la  ditc  annc^'i;  scoiaire,  el  ils  (leinainli'ut  qui; 
la  l)6rendie;-se  luer  payc  la  dito  deini(^'re  sninmo.  Jja  Doicndresse  (lit 
]iour  l:]xce;itioii  I'tueuiploire  a  la  (lite  ai;li')n,  quo  par  la  loi  du  pays 
('111!  n%'st  pas  assujettie  a  la  taxi;  pour  h'>  rui>  siolau'os,  niais  en  est 
txenqite  pour  ties  raisons  (rititcn' t  fiuhlic. 

«^iu;  la  nerendresse  est  lenuc  de  payer  dans  la  valcur  du  rob;  de  eo- 
tisalian  pour  les  (U'pots  ct  baliineus  qu'ello  ))Oss(^'lo  dans  la  dite  .Muni- 
eipalite,  ft  sent  prtits  a  payer  et  Pout  toujnurs  (He,  la  taxe  seolaire  sur 
ti'lle  val(;ur,  inais  les  ])einandeurs  out  refuse  de  liiiiiter  leur  r(''elaniatioii 
et  imposition. 

(>ue  la  IK'fendresse  n'tjtait  jias  oblii^ou  dcfaire  valoir  son  blxception 
par  rapport  au  dit  clieinin  auprt;s  des  autoritcs  locales.  Jugeinent  en 
iaveur  des  Deinandeurs  motive  comme  suit: 

S.  U.  le  iu'e  iVlcCord  concourt  dans  les  raisons  donnces  par  !;i  De- 
fendresse  ei  en  admet  la  justif.e,  mais  enndainno  ui^'aninoius  la  dite 
Di^teiidresse  sur  ce  point,  (pi'elle  aurait  du  reclainer  eoutre  lo  role  dos 
cotisalionsen  autant  qu'elley  ('.'tait  coneeruee  duraut  les  trente  jours  q;a; 
le  dit  rule  est  reste  entre  les  mains  du  Secirtaiic-'l'i  ijsorier  pour  ius- 
pi.H'tiou,  aprijs  avis  public  a  rel  eiVet  airiclie  et  publi6  sui\aiit  la  loi,  ct 
en  appeler  ensuite  a  la  Couf  de  Circuit  comme  Cour  de  Llevision. 

Dc.Boiidiaville,  pour  les  Deniandeurs. 

Sio/te  et  L'.'blanc,  pour  les  Dt^femleurs. 


I''  I 
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COUR  DU  BANC  DU  ROI. 


QUESTIONS   DE   DROIT. 

Ci-suivent  quelques-unes  ties  questions  de  droit  les  plus  importantes, 
qui  ont  hth-  d6cid6es  dans  le  dernier  Teime  de  la  CourduBanc  du  Roi 
du  District  de  Quebec.  Elles  dtcoulent  des  d6cisions  qui  ont  6t6  don- 
nees  dans  les  differentes  causes : — (Mars,  1837.^ 

Quand  un  proems  par  jures  a  6te  continue  pour  quelque  cause  quo  cc 
soit,  il  est  iibre  a  I'une  des  parties  de  sommer  les  m6rnes  jur6s  de  com- 
paraitre  de  novo,  par  un  Alias,  Writ  de  Venire  facias,  nxx  lieu  d'un 
Writ  de  Distringas  usite  en  Angleterre,  mais  inconnu  ici. — Affaire 
Boeuchette  vs.  Felton. 

—  Le  defaut  d'exactiiude  dans  la  citation  du  Statut  qui  rd'gle  les 
qualifications  des  Magistrats,  dans  une  cause  intent^e  contre  un  Magis- 
trat  pour  avoir  agi  comme  tel  sans  les  qualifications  requises,  est  une 
exception  valable  et  suffisante  pour  faire  renvoyer  Paction,  quoique  la 
citation  du  titre  ne  tut  pas  n6cessaire,  m6me  dans  une  action  qui  tarn. 
— Aftaire  Phillips  vs.  Russell. 

—  Le  bfherif  n'est  pas  garai.t  envers  I'Adjudicataire  qui  n*a  pu  ob- 
teriir  possession  d'un  bien  a  iui  adjuge  par  le  Sherif  en  sa  qualite  de 
Slierif.  L'adjudicataire  a  son  recours  contre  ceux  qui  ont  regu  I'ar- 
gent. — Affiiire  Lachance  vs.  Seivell. 

—  Le  defaut  d'enonciation  que  le  Defendeur  est  proprietaire,  dans 
le  corps  de  la  declaration,  dans  une  action  hypothecaire,  quoique  cette 
enonciation  se  trouvc  dans  les  conclusions,  est  une  omission  fatale. — 
Affaire  Potvin  vs.  Simard  et  Rodrigue. 

—  Deux  Dernandeurs  non-solidaires  ne  peuvent  poursuivre  ensem- 
ble :  cependant  le  D6fendeur  comparaissant  et  ne  prenant  pas  I'objec- 
tion,  la  Cour  ne  la  supplee  pas,  car  il  pent  etre  l'inter6t  du  Defendeur 
que  Paction  ne  soit  pas  renvoyee,  attendu  qu'il  aurait  ensuite  a  payer 
les  frais  de  deux  actions.  Dans  une  cause  ex  parte,  la  Cour  aurait  sup- 
plee I'objection. — Affaire  Frascr  et  Fraser  vs.  Gravelle. 

—  Les  injures  reelles  ne  se  prescrivent  pas  par  Pan  et  jour,  mais 
sculement  les  injures  verbales. — Affaire  Peltier  vs.  Levn.eli?i. 

—  II  n'y  a  pas  de  Lods  et  Ventes  sur  un  Bail  Eniphiteotique  de  99 
ans.  soutenu  d'un  testament  de  la  part  du  Loiateur  en  faveurdu  Loca- 
taire,  lorsqu'il  n'y  a  pas  preuve  de  fraude,  et  tant  que  le  testamen.  n'est 
pas  ouvert  j)ar  la  mort  du  Testateur. — Affaire  Lanaudiere  vs.  Jchin, 

—  Une  donation  atitre  onereux  ne  donne  pas  lieu  aux  droits  de 
Lods  et  Ventes,  lorsquo  la  donation  est  entre  p(3re  el  filspar  un  contrat 
de  mariage  et  ne  contient  auc-un  prixdetermin6. — K^^^v^JLanaudihe 
vs.  Roi. 

—  Une  quittance  sous  seing  prive  donnee  par  un  Cedant  a  son  De- 
biteur,  est  une  exception  valable  et  une  reponse  suffisante  a  Paction  d'un 
Cessionn;\ice  qui  n'a  pas  signifie  son  transport,  s'il  n'y  a  pas  eu  fraude. 

—  II  est  permis  d'6maner  un  Mandarmts  a  un  Cur6  a  Peffet  de 
faire  discuter  une  election  de  Marguiller  devant  les  tribunaux. 

Le  Cure  n'a  pas  do  voix  dans  I'election  des  Marguilliers.— Affaire 
\cduc,  Cure  de  &t.  FraOy-ois. 
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Superfor  OCourt. 

31  May,  1854.. 

Present :  Day,  Smith  and  Mondelet  (C.)  J,  J. 

No.  2217. 

Kelton  V.  Mamon, 

DOMICILE — EXCEPTION   A    LA    FORME. 

A.  ^  G.  RobertaoH,  in  support. 
Devlin  4*  Doherty,  contra. 

Day,  J.,  This  case  came  up  on  an  exception  a  la  forme  that 
Defendant  had  left  the  house  where  process  was  served  a  ntonth  before 
service,  and  had  gone  to  California.  This  allegation  is  sustained  by 
the  evidence  ;  the  action  must  therefore  be  dismissed. 

Exception  maintained. 


No.  132. 
Exparte,  Verroneau)  for  Writ  of  Certiorari. 

COSTS. 

Carter  J  E.,  foi  Petitioner. 

Day,  J.,  The  only  question  here  is  whether  Martin  the  complainant, 
ur  the  Inspector  should  pay  the  costs.  The  costs  must  go  by  the  re- 
cord, and  Martin  does  not  appear  there,  the  Inspector  therefore  must 
pay  the  costs. 


No.  2617. 
McDonald  v.  Seymour. 

DOMICILE — EXCEPTION  A  LA  FORME. 

Fleet  t]'  Dorman,  in  support. 
Day,  contra. 

Day,  J.,  This  case  comes  up  on  a  question  of  sufficiency  of  service 
of  process.  Summons  was  served  on  Defendant  at  the  Ottawa  Hotel 
by  leaving  a  copy  with  the  Book-keeper.  Defendant  contends  that  he 
was  entitled  to  have  service  made  personally  or  at  his  domicile.  The 
question  therefore  is,  was  the  Ottawa  Hotel  Defendant's  domicile  or 
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not  ?  If  appears  by  the  evidence  that  Plainfiff  was  lodged  there  by  the 
month,  but  was  often  away,  and  his  room  was  not  kept  for  him,  he 
sometimes  slept  in  one  room  and  sometimes  in  another,  and  sometimes 
on  the  sofa.  The  authorities  decide  that  service  at  the  residence  of  a 
party  is  not  sufficient.  See  iV.  Denisari,  Vo.  Assignation,  and  Jousse, 
Commentaire  sur  I'Ord.  16*^7,  A,  p.  17.  The  service  should  have  been 
personal. 

Exception  maintained. 


sJWm 


No.  1988.  \ 
Demlurand  Sf  ux  v.  Pinsonneault. 

DAMAGES. 

Drummond,  At.  Gen.  Sf  Dunlop,  for  Plaintiffs. 
Lorangcr,  for  Defendant. 

Day,  .T.,  This  is  an  action  of  damages  brought  by  a  man  and  his  wife 
for  damages  caused  to  the  latter  by  a  bite  of  Defendant's 
dog.  We  have  no  doubt  that  Mde.  Dendurand  was  bitten  by 
the  dog  in  question,  although  it  is  only  proved  by  one  witness.  The 
wound  was  of  great  severity,  and  the  woman  was  ill,  and  was  attended 
by  a  doctor  for  five  weeks.  Tha  only  justification  offered  by  the 
Defendant  was  that  the  woman  was  a  trespasser,  she  having  left  the 
high-road  and  walked  near  the  Defendant's  barn.  This  was  no  tres- 
pass. We  know  the  habits  of  the  country,  and  that  when  the  roads 
are  bad  people  walk  along  the  sides  of  the  fields,  but  there  is  no 
animus  in  that  to  make  it  a  trespass.  A  man  may  keep  a  dangerous 
dog  to  protect  his  property  ;  but  if  he  does  so,  he  does  it  at  his  own 
risk,  and  is  liable  to  his  last  farthing  for  the  damages  it  may  do.  The 
doctor's  fees  amount  to  22^,  and  we  have  assessed  the  damages  at  50/. 


No.  469. 
Read,  Applt.,  V.  LefelvTCf  Respt. 

DAMAGES. 

Doutre,  for  Appellant. 
Lorangcr,  for  Kespondent. 

Daij,J.,  This  is  a  case  of  litigation  in  a  very  small  matter.  The  ac- 
tion was  brought  in  the  Circuit  Court  for  damages  in  ♦  onsoqucnce  of 
Respondent  having  come  on  Appellant's  land  and  havuijf  iilb'd  up  a 
ditch.  Defendant  in  Court  below  said  that  he  filled  up  the  ditch  in 
question  by  virtue  of  a  proces-verbal,  by  which  he  was  authorizt^d  to 
open  a  new  ditch.     The  Plaintiff  in  the  Court  below  answered  that  the 
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%ii\(\  piroces-verbal  h^^(\  been  brought  up  before  the  Court  and  broken. 
Plaintiff  proved  his  answer,  but  the  Circuit  Judge  thought  little  damage 
was  produced  and  dismissed  the  action.  This  was  probably  a  good 
equitable  view  of  the  case  ;  but  Plaintiff  has  shown  right  of  action,  and 
we  must  reverse  the  judgment  of  the  Circiit  Court,  and  we  assess  the 


damages  at  51. 


Appeal  maintained. 


No.  815. 
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Campbell  ^  al.  v.  Hutchison. 

PRESCRIPTION — STATUTE   OF    LIMITATIONS. 

Badgletj.  Q.  C,  Sf  Abbotty  for  Appellant. 
Fleet  Sf  Dormarif  for  Respondent. 

Day,  J.,  This  is  an  appeal  from  the  Circuit  Court  on  the  much  vexed 
question  of  the  prescription  of  five  years.  We  give  the  same  decision 
as  in  the  case  of  Wing  v.  Wing.* 


No.  2697. 
Paradis  v.  Lamere. 

EXCEPTION    A    LA    FORME — MISNOMER^ 

Held,  that  Plaintiff'  is  obliged  to  knoivn  his  own  name,  and  to 
tell  it  to  Defendant. 

Bethune  Sf  Vimkin,  in  support. 
Chcrrier,  Q.  C,  Dor  ion  ^'  Dorion,  contra. 

Day,  J.,  This  action  is  met  by  an  exception  d  la  forme,  by  which 
Defendant  alleges  that  his  father  is  of  the  same  name  rs  himself,  and  is 
still  living,  and  that  he  should  have  been  styled  the  younger — that  Plain- 
tiff is  not  a  practising  physician — and  that  Plaintiff  is  Charles  A,  H. 
Paradis,  and  not  Henri  Paradis.  We  are  against  Defendant  on  these 
first  two  reasons,  but  we  are  with  him  on  the  last  point.  Plaintiff  is 
obliged  to  know  his  own  name  and  to  tell  it  to  Defendant.  It  has  been 
5i;id  that  the  Ordinance  of  1667  does  not  require  the  Plaintiff  to  give 
tnore  than  his  domicile  and  quality  and  surname,  but  on  looking  at  the 

*  Vide  4  Lower  Canada  Reports,  p.  261. 
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article,  2  Tit.  2,  we  do  not  feel  sure  of  this,  and  we  find  in  tlie  authori- 
ties that  the  Plaintiff  must  give  his  name,  now  the  name  of  the  party 
is  not  Henri  Paradis,  but  Charles  A.  II.  Paradis.  Vide  Dalloz,  Vo. 
Assignation,  Nos.  89  &  94.* 

•  •  Action  dismissed,. 


No.  2491. 
Stephens  Sf  al.  v.  Watson  Sf  al. 

PLEADING. 

Defendants  appeared  together,  and  pleaded  together ;  but  by  the 
second  plea  one  of  the  Defendants  answered  the  action  specially  for  him- 
self, and  concluded  that,  as  far  as  he  was  concerntd,  the  action  might 
be  dismissed.  By  the  third  plea  the  other  Defendant  did  likewise,  and 
PlaintitVs  moved  to  have  these  pleas  dismissed  from  the  record,  on  the 
ground  that  Defendants  having  appeared  and  pleaded  together,  they 
could  not  be  allowed  separately  to  defeat  the  action ;  and  that,  as  they 
were  bound  to  plead  together,  neither  plea  was  an  answer  to  the  action. 

David  Sf  Ramsay,  in  support. 

Drummondj  Att.  Gen.,  tj'  Dunlop,  contra. 

Day,  J.,  We  do  not  see  that  Plaintiffs  are  injured  by  this  manner 
of  pleading  ;  but  it  is  certainly  irregular,  we  therefore  grant  Plaintiff's 
motions. 

Smith,  J.,  I  concur  in  this  judgment  because  I  see  no  use  of  these 
pleas. 

Motions  granted. 


*  No.  117. 

Willia?7is  V.  Arthur  ^-  al. 

SECURITY  OF  COSTS. 

A.  ^  G.  Rohcrtaoti,  in  support. 

Cherricr,  Q.  C,  Dorian  Sf  Dorion,  contra. 

Day,  J.,  This  is  a  motion  for  security  of  costs.  It  is  resisted  hr 
Plaintiff  as  being  made  too  late.  It  appears  that  Defendants  appeared 
on  the  12th  of  May,  and  only  gave  notice  of  motion  on  the  18th. 
Defendants  say  that  the  return  was  made  in  vacation  and  that  they 
could  not  make  their  motion,  that  the  rule  of  practice  which  limited 

""'  "It  would  seem  that  although  the  Ordonnance  of  1067  does  not,  in  express  terms, 
say  that  the  name  of  the  Plaintifl' shall  be  given  ;  yet  that  it  has  been  always  inter- 
preted lo  mean  that  Plaintiff  shall  be  sufficiently  described  to  make  Defendant  sure 
of  the  party  by  whom  he  is  sued.      Vide.  N.   Denisart,  Vo.  Assignation,  p.  -J57. 
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fliem  to  four  days  must  be  held  to  mean  four  days  in  term,  and  that 
they  had  only  had  one  day,  the  17th,  that  they  were  entitled  to  security 
of  costs  by  the  Statute  ilst  Geo.  III.,  and  that  the  rule  must  yield 
to  the  Statute.  We  are  against  the  movers,  the  rule  of  practice  must 
only  yield  when  it  is  at  war  with  the  Statute. 

Motion  rejected. 


No.  2219. 


Jones  Sf  al.,  v. 


Young. 


The  Plaintiffs  sued  the  Defendant  for  rent  for  the  storage  of  wheat, 
which  Defendant  refused  to  pay  on  the  ground  that  the  wheat  delivered 
back  to  Defendant  was  not  as  lieavy  as  that  put  into  the  Plaintiffs' 
warehouse. 

Rose,  Q.  C,  4-  Monk,  f'^r  Plaintiffs. 
A.  Sf  G.  RobertsoH,  for  Defendant. 

Day,  J.,  This  action  is  brought  for  rent  for  the  storage  of  wheat, 
and  it  is  contended  by  the  Defendant  that  the  proper  weight  has  not 
been  returned  to  him.  Wheat  is  not  delivered  by  weight  but  by 
quantity.  Is  the  party  storing  wheat  to  be  considered  as  the  warrantor 
of  its  weight  1  There  is  no  doubt  that  the  wheat  given  back  was  the 
same  as  that  received ;  but  it  is  contended  that  there  is  a  custom  of 
trade  which  obliges  the  storer  Iw  give  back  the  wheat  in  weight ;  no 
such  custom  li?"  been  proved  ;  if  it  had  been  it  would  have  been  against 
law.     Plaintiffs  must  recover.. 

Jii'lgment  for  Plaintiff's. 


No.  2655. 
Bi^mm  V.  Ilogan  ^  al. 

This  was  an  action,  begun  by  process  of  saisie  rcvendicatAoti,  by  a 
piano-dealer  against  the  Defendants,  described  as  hotel-keepers,  to 
recover  back  a  piano,  which  had  been  lent  by  the  Plamtiff  to  a  person 
of  the  name  of  Warr  for  the  purpose  of  giving  a  concert  in  a  room  in 
the  Hotel  of  the  Defendants.  Warr  left  the  town  without  paying  for 
the  use  of  this  room,  and  the  Defendant's  retained  the  piano  pretending 
they  had  a  lien  on  it  for  the  depens  dViotelage. 

Ch.errier,  Q.  C,  Dorion  Sf  Dorion,  for  the  Plaintiff. 

David  Sf  Ramsay,  for  the  Defendants,  contended  that  the  175 

Article  of  the  Coulume  gave  the  lien  under  vvliirh  Defendants  clai-aed  to 

retain  the  piano  untill  \V'arr's   bill  was  paid,—  t!  .it  the  Coutume  hav- 

,ino-  used  the  word  "  hicns,^"*  this  right  covered  e\  ,ry  kind  of  moveable, 
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and  that  they  were  equally  liable  whether  the  proprietor  or  person  wlio 
had  put  them  there  had  boarded  in  the  hotel  or  not,  and  that  the  ex- 
pression depens  (Thotelage  ought  not  to  receive  a  narrow  dictionary 
interpretation,  as  it  was  evident  from  the  after  use  of  the  word 
hdtdes  that  it  did  not  simply  mean  expenses  of  entertainment  ;  but 
rather  all  expenses  incurred  by  a  traveller  in  a  hotel,  whether  for  his 
own  entertainment  or  for  the  protection  and  accommodation  of  the 
hiens  placed  there  by  him. 

Doriofii  in  reply,  contended  that  the  lien  was  only  acquired  when^ 
the  Hotel-keeper  was  acting  within  the  ordinary  scope  of  his  business, 
— that  in  this  case  Warr  took  the  room  on  purpose  to  give  a  concert. 

The  Courty  sustained  the  pretensions  of  the  Plaintiff. 

MoTidelet,  (C .),  J .,  In  support  of  the  judgment  of  the  Court  said,  that 
the  room  was  let  to  give  a  concert  in  it,  that  it  did  not  appear  that  Warr 
was  even  a  boarder  in  the  house,  and  that  the  Flaintiifj  Brown,  had 
never  lost  the  possession  of  the  piano  as  the  key  had  been  kept  by  one 
of  his  employee. 

Judgment  fay  Plaintif. 


No.  83. 
K upai  k  Pj })h.ael  Moquin,  for  Certiorari. 

This  apph  ation  was  *r  r».nove  a  conviction  rendered  by  a  Justice 
of  the  Peace  urde.'  tKa  13  &  14?  Vict.,  c.  40,  against  the  Applicant, 
for  trespass  and  cutting  timber. 

Carter,  for  Applii^aut,  contended  that  the  conviction  awarded  im- 
prisonment not  only  lor  the  penalty  but  also  for  damages  and  costs', 
which  was  unauthorized  by  the  Statute  upon  which  the  conviction  was 
rendered. 

Rose,  Q.  C,  Sf  Monk,  contra,  relied  on  Sections  17,  18  &  120  of 
14  &  15  Vict.  Ch.  95,  as  fully  authorizing  the  Justice  in  awarding 
imprisonment  for  the  amount  in  the  conviction  in  any  case,  whether  for 
damages  or  costs. 

Per  Curian,  We  have  given  particular  attention  to  the  clauses  of 
the  Statute  14  &  15  Vict.,  Ch.  95,  and  we  are  satisfied  that  they 
fully  sustain  this  conviction. 

Applkaiion  rejected. 


No.  1227. 

Superior  Court,  M.tjntrcal,  May,  18;>4. 

Exparte  The  Harlnmr  Commissioners  of  Montreal,  for  Ratification 
of  Title,  V.  J(^n  FisJur,  Opposant. 

ratification  of  title— opposition  by  chirographary  creditor. 

On  the  lt)th  Nov.,  18.53,  (Smith,  N.  P.,)  Miss  Grace  RusscI  sold 
some  real  estate  Ui  the  Custom  House  Square,  Montreal,  to  the  Ilar- 
bor  Commissioners,  who  petition  in  this  case  for  a  sentence  of  Ratifira- 
tion  of  their  Title  Deed. 
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'On  tho  11th  of  April,  1854",  John  Fisher  opposed  the  rendering  of 
a  Sentence  of  Ratification.     By  his  opposition  he  alleged  that  in  tlic 
year  1830,  and  before,  and   since,  h<!  had  been  and  was  a  creditor 
of  Hector  I'ussel,  and  .lohn  Mackenzie,  and  of  the  firm  of  H.  Riissel 
^  Co.,  that  in  1839  said  firm  became  Bankrupt ;  that  in  July,  1851, 
be,  Fisher,  instituted  an  action  against  them  in  the  Superior  Court, 
Montreal,  for  recovery  of  upwards  of  2900/  due  to  him,  which  action 
is  pending ;  that  in  fact  before  1837  said  Russel  and  Mackenzie  and 
said  H.  llussel  &  Co.  were  bankrupt,  and  that  to  the  knowledge  of 
Orace  Russel,  who  is  sister  of  Hector ;  that  before  1837  and  in  that 
year  said  II.  Eussel  was  debtor  as  aforesaid  to  the  opposant,  and  was 
proprietor  of  the  lands  bought  by  the  Harbor  Commissioners  from 
Grace  Russel,  which  lands  were  a  fund  to  which,  among  other  things, 
be,  Fisher,  looked  for  payment  of  the  debts  owed  to  him  by  said  H. 
Russel  and  H.  Russdl  &  Co. ;  that  on  the  3rd  February,  1837,  said 
llussel  and  H.  Russel  &  Co.  mortgaged  all  their  estates  (among  them 
the  lands  sold  to  the  Harbor  Commissioners)  to  Lawrence  Kidd  as  for 
5000^;  that  this  was  done  partly  with  the  view  of  securing  Grace 
1600/,  alleged  to  be  due  to  her  by  Hector,  that  at  date  of  this  mortgage 
Lawrence  Kidd,  Grace  Russel,  H.  Russel  &  Co.  and  II  Russel  all 
knew  that  Hector,  and  H.  Russel  &  Co.  were  Bankrupt,  and  that  said 
mortgage  was  executed  to  advantage  Grace  unduly  and  fraudulently  as 
regarded  the  other  creditors  of  the  firm  and  of  the  individuals  of  it, 
and  particularly  was  fraudulent  quoad  him,  John  Fisher,  then  creditor 
of  said  H.  R.  and  IL  R..  &  Co.  ;  that  on  3rd  February,  1837,  the 
lands  now  lately  sold  to  the  Harbor  Commissioners  were  worth  2500/, 
and  he,  John  Fisher,  would  have  given  that  for  them  ;  that  on  1st 
Feby.,  1841,  Hector  sold  to  Grace  Russel  the  said  lands  for  1600/, 
for  securing  which,  it  was  said,  the  aforesaid  deed  of  3rd  February, 
■•837,  bad  been  executed;  that  on  said  1st  of  February,  184'1,  said 
H.  Russel  and  H.  Pwussel  &  Co.,  were  bankrupt  as  Grace  well  knew, 
and  he  Fisher  was  creditor  of  said  H.  R.  and  H.  R.  &  Co.  as  she 
also  knew,  and  said  deed  was  made  to  favor  said  Grace  unduly  and  in 
fraud  of  him,  Fisher;  that  on  said  1st  February,  1841,  the  said  lands 
•Wire  worth  2000/,  and  he,  Fisher,  would  have  given  that  for  them,  and 
said  Grace  was  only  creditor  of  said  H.  R.  for  1600/ ;  that  said  deed 
of  1st  Feby.  was  never  confirmed  by  a  sentence  of  confirmation,  un- 
der the  9  Geo.  IV.,  cap.  20,.  nor  under  any  other  law  ;  that  after  said 
1st  Feby.,  1841,  said  Grace  has  had  and  enjoyed  the  said  lands  and 
tbe  rents  and  profits  of  them  ;  that  by  the  deed  of  sale  by  Grace  R. 
to  tlie  IlarboL-r  Commissioners  1800/  is  stipulated  as  the  value  and 
price  of  said  lands  ;  tha<.  by  law,  and  under  the  circumstances  afore- 
said, the  opposant  (Fisher)  might  ask  that  the  said  deeds  of  Feby., 
1837,  and  Feby.,  1841,  be  declared  null,  and  that  the  deed  by  Grace 
to  tho  Harbor  Commissioners  be  declared  null ;  but  opposant  is  conten' 
to  let  tlio  said  Harbour  Commissioners  retain  their  purchase  aforesaia, 
subjeot  to  tliL'  rights  of  opposant  to  compel  the  deposit  by  them  of  the 
prix  dr  vcntp  in  the  deed  to  them  mentioned  ;  and  opposant  says  that, 
•even  allowing  (as  he  is  willing  to)  that  the  said  Grace  was  a  creditor 
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of  Hector  for  1600/  on  Isl.  Feby.,  184<1,  lie  has  a  right  to  ask  that 
the  \H00lf2irix  dc  vente  in  said  deed  of  sale  by  Grace  to  the  Harbor 
Commissioners,  be  paid  between  said  Grace  and  him  (Fisher)  p"o  rata  ; 
or,  if  sh<i  be  entitled  to  1600/  out  of  said^jr/a:  de  vente,  that  he  the 
opposant  bo  paid  the  200/,  the  jfj/i^s  value  of  said  lands  over  and 
above  said  1600/,  and  this  in  part  payment  of  his  debt  claim  against 
H.  R.,  and  opposant  says  that  the  said  ^Wa;  de  vente  ought  to  be 
treated  as  so  much  money  of  H.  Ptussel's,  and  Grace  Russel  and  the 
opposant  as  two  creditors  claiming  it ;  conclusions  accordingly. 

In  May,  1854,  Grace  Russel  (who  had  intervened  in  the  case) 
moved  to  dismiss  the  opposition  of  Fisher,  "  Tecaase  the  subject  mat- 
ter of  it  cannot  be  urged  in  an  opposition  in  the  matter  of  a  Petition 
for  a  Ratification  of  Title."  Because  the  question  whether  a  deed  of 
sale  was  or  was  not  made  in  fraud  of  creditors  cannot  be  tested  upon 
an  opposition  in  the  matter  of  an  application  for  the  Ratification  of  a 
Doed  of  Sale."  "  Because  the  snid  opposition  is  and  has  been  irregu- 
larly and  illegally  fyled  and  producec)  in  this  matter,  and  cannot  be 
urged,  or  maintained  therein." 

Rose  Sf  Monk,  for  Grace  Russel,  argued,  among  other  things,  that 
Fisher,  n  mere  rhirn»rrnphary  creditor,  comW  not  maintain  an  cjipc^ition 
to  an  application  for  Ratification  of  Title. 

MacKay  ^'  Austin  urged  that  Grace  Russel's  motion  could  not  be 
granted  ; — that  Fisher's  opposition,  if  true,  disclosed  facts  enough  to 
warrant  its  conclusions,  lut  that  this  the  Court  probably  would  not  pro- 
nounce upon  a  motion  such  as  here  maJe ;  that  if  her  motion  was 
granted  Grace  Russel  would  receive  200/  more  from  the  common 
debtor  than  she  ever  had  claim  for ;  that  this  ought  not  to  be  even 
were  she  not  in  bad  faith,  here  it  is  alleged  that  she  was  in  bad  faith  ; 
they  contended  also  that  debtors'  properties  were  the  gage  of  all  their 
creditors,  and  that  the  10  Sect,  of  the  9  Geo.  IV.,  c.  20,  showed  that 
even  chirographary  creditors  might  oppose  in  cases  like  the  present, 
and  they  referred  to  Merlin,  Rep.,  Vo.  0pp.  au  Sceau  des  Lettres  de 
liatification.  They  also  argued  that  it  was  competent  to  Fisher  to 
renounce  his  rights  to  have  the  Deeds  of  February,  1837  and  1841, 
rescinded,  and  to  convert  his  claim  into  such  an  one  as  made  by  his 
present  opposition. 

The  Court  maintained  Grace  Russel's  motion,  and  rejected  Fislier's 
opposition. 

Since  this  decision  several  oppositions  hove  been  rejected  because 
fyled  by  mere  chirographary  creditors  of  vendeurs. 
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20  June,  1851.. 

Present:— Buy,  Smith  and  Mondcict,  (C),  .T.  J. 

No.  1402. 

Laherge  v.  DeLoriniicr. 

Beluigc,  for  PlaintiH". 
Lorangcr,  for  Defendant. 

This  was  an  action  by  a  country-trader  against  a  married  man  and 
his  mother  to  recover  the  price  of  certain  articles  of  household  furni- 
ture alleged  to  have  been  sold  them  jointly  and  severally.  The 
Defendants  endeavoured  to  prove  that  the  sale  was  to  the  mother  alone, 
and  that  the  son  was  of  impaired  intellect.  The  Court  would  give  the 
I*lainti(Tjudgment  against  the  Defendants  jointly,  but  without  solidante. 


No.  1831. 


Deaur  v.  Or?'  and  Fisher,  reprcnant  Tinstance. 

BetJmne  ^  Dunldn,  for  Plaintiff. 
Cross  Sf  Bancroft,  for  Defendant. 

This  was  an  hypothecary  action  to  recover  a  sum  of  fiOO/.  TIm) 
Defendant  put  in  two  exceptions.  The  exception  relied  on  set  out, 
that  the  plaintiff  was  heiress  at  law  of  the  vendors  of  the  Defendant. 
That  there  was  confusion  of  the  plaintiff's  rights  with  those  of  the 
vendor — that  in  fact  she  was  his  gcurant  formel.  It  appeared  in 
evidence  that  she  had  renounced  the  estate.  The  question  was 
whether  the  Plaintiff,  after  renunciation,  had  done  anything  to  render 
her  liable  as  heiress  at  law?  Had  she  done,  as  alleged  by  the  Defen- 
dant, any  actc  (Vheritier  ?  It  was  proved  that  she  had  appropriated 
40/  belonging  to  the  estate,  but  she  had  done  so,  telling  the  curator  of 
the  estate  of  it.  She  told  him  she  had  40/,  the  proceeds  of  a  check, 
and  that  she  would  keep  it  against  a  claim  she  had  against  the  estate. 
It  was  perhaps  a  wrongful  act ;  but  it  was  noivxicictc  d''heritier.  It 
was  the  act  of  a  creditor.  The  Court  thought,  therefore,  that  she  was 
entitled  to  recover. 

Judgment  for  Plaintiff. 


No.  79. 
Trigge  4*  al.,  v.  Lavallee. 

Zioranger,  for  Plaintiff. 

Cherrier,  Q.  C,  Dorian  ^  Dorion,  for  Defendant. 

This  was  an  action  by  the  representetives  of  the  late  ]Mr.  Chandler, 
to  recover  the  sum  of  311,  under  an  acte  of  agreement  or  accord,  by 
which  the  parties  were  to  settle  their  disputes  respecting  the  right  of 
Mr.  Chandler  to  prevent  the  Defendant  from  resting  his  mill  dam  on 
tlie  Isle  aiix  Cloches. 


c* 
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The  Defendant  set  up  that  he  had  consented  to  the  agreement  hr 
error,  that  it  was  obtained  by  fraud  and  menaces  on  the  part  ol 
Chandler  ;  that  Chandler  had  no  riglit  to  prevent  the  Defendant  from 
resting  his  tr)ill  dam  on  thisw/t'  ;  and  he  concluded  accordingly  with  j; 
prayer  that  tlie  deed  be  set  aside. 

The  vvliole  question  was  first :  whether  the  agrcvment  w  *  a 
transartwn  ;  and  next,  if  it  were  so,  wliether  the  Defendant  werr 
entitled  to  relief  if  shewn  that  he  had  laboured  under  error  (r//r//r  tU 
droit.) 

The  Court  thought  that  the  agreement  was  a  transaction,  to  be 
governed  by  all  the  rules  of  such  contracts.  Although  there  Avas  no 
litigation  pending  at  the  time,  it  was  plain  that  flie  agreement  was  en- 
tered into  in  order  to  prevent  litigation.  This  was  evident  from  the 
terms  of  the  document.  There  was  a  dispute  between  the  [larties  with 
respect  to  (lie  dam.  Chandler,  on  the  one  hand,  had  insisted  on  his 
riglit  of  property ,and  Lavallec  insisted  upon  his  right  to  rest  his  mill-dam 
tipon  the  island.  The  agreement  between  them  was  a  transaction  to 
prevent  litigation  as  to  disputed  rights.  A  transaction  was  n(it  to  be 
set  aside  by  erreur  de  droit.  Toullier,  6,  N.  71,  expressed  the  matter 
exceedingly  well.  Each  party  gave  up  exceedingly  well  founded  rights 
in  Cider  to  escape  doubtful  litigation.  The  Court  did  not  find  any 
fraud  or  deceit  on  the  part  of  Chandler. 

Judgment  for  Flaintijfs. 


No.  226. 

Johnson  v.  Clarke-. 

Cross  Sf  BaTiaofi,  for  Plaintiff. 
Rose,  Q.  C.  4^  Monk,  for  Defen^iant. 

This  vKis  an  actioQ  to  recover  187^  15^,  upoa  certain  pretensions- 
set  forth  in  the  declaration,  to-wit:  that  Defendant  hud  been  acting  a* 
Plaintiff's  agent,  and  took  papers  and  was  authorized  by  him  to  draw 
promissory  notes :  that  he  had  drawn  a  note  which  he  had  given  to  the 
firm  of  .T,  &  D.  Lewis  in  exchange  for  one  of  theirs,  that  with  the 
latter,  he  had  got  money  from  'he  banks,  which  ne  put  into  his  pocket, 
and  that  the  Plaintift'  had  been  obliged  to  pay  the  iiole  signed  by  the 
Defendant  at  its  maturity.  The  action  was  met  by  a  variety  of  pleas, 
six  in  number,  but  the  questions  at  issue  might  be  resolved  into  two- 
points.  1st.  The  Defendiint  set  up  that  there  had  been  a  partnership 
between  him  and  the  Plaintift',  that  the  Defendant  liad  the  entire  con- 
trol of  the  business,  and  was  to  have  one  fifth  of  the  profits,  which 
equalled  the  amount  of  this  note  :  that  the  Plaintiff  had  not  selected 
bis  proper  remedy,  which  was  an  action  ^?/o  socio.  How:ever,  looking 
at  the  agreement,  the  Court  doubted  very  much  whether  there  was  a 
partnership  under  it.  Slid.  Tlie  Defendant  alleged  that  the  note  was 
drawn  in  the  usual  course  of  business,  duly  entered  in  the  books,  and 
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^thai  ilefcn<lant  liivd  a  right  to  do  wliat  lie  did.  1T«  fvirtlior  sot  up  tliut 
80  iii.jrli  was  dut;  him  hy  tho  business,  and  thatlhf  claim  wns  thi-rnhy 
<'x(inguishoJ.  'J'h«  law  did  not  admit  of  much  douht.  The  ('o\irt 
■thci'ight  th<;  riaii.tlfl'was  not  untitliMl  to  .Mni-lo  oiii  this  ono  note  nmonj;; 
many  otiiers.  His  rocouise  against  the  DtftMulunl  was  by  action  to 
nccoimt.  and  th«  action  he  had  bronght  was  foe  tlio  wroni^l'ul  makini:; 
of  the  nolo.  H'  thore  had  been  any  thin;'-  to  shew  coneeahnent  on  the 
part  of  tlie  Defendant,  any  wroiii^fnl  tidying  of  money,  ihis  mii;ht  have 
altered  the  judgn n  ;  hut  the  Defendant  did  not  appear  to  have  over- 
drawn Ills  accouiil . 


insions- 


£8  June,  1851.. 
Present: — Day,  Smith,  and  Mondelet,  (C),  Justices. 

No.  MOO. 
McGinnis  v.  Choquct. 

DEMURRER. 

Lahrrrrf  ^'  Lajlamr,  in  support. 
Blcakhy  Sf  Andrews. ,  contra. 

Df/,7/,  J.,  This  case  ct.ines  up  on  a  defense  en  droit.  This  action  is 
"brought  by  a  proprietor  who  has  only  the  naked  property  of  a  ftirm, 
the  usufruct  bein;^  in  the  Defendant,  who,  it  is  alleged,  is  neglecting 
to  keep  the  property  in  order.  The  declaration  concludes  that  the 
usufructuary  proprietor  be  held  to  make  certain  repairs,  and  in  default 
of  her  doing  so  that  she  be  condemned  to  pay  100^  damages.  There 
is  no  such  action  in  law.  The  action  agamst  a  usufructuary  proprietor 
is  to  declare  him  dechu  de  ses  droits,  or  that  he  be  sequestre. 

Demurrer  maintained. 


No.  171. 
Macfarlanc  v.  Jam^on. 

SERVICE. 

The  writ  and  declaration  in  this  cause  wuo  served  at  six  in  the 
morning  upon  the  Defendant,  who  appeared  under  reserve  and  put  in 
an  exception  a  la  forme,  by  which  he  pretended  that  by  a  Rule  of 
'Practice  the  service  of  process  should  be  made  between  the  hours  of 
-eight  in  the  forenoon  and  seven  in  the  afternoon. 

Devlin  4"  Dohcrty,  in  support. 
Bethune  t^  Dankin.  contra. 
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Day,  J.,  There  is  evideatly  an  irregularity  in  the  service  accortfing 
to  the  rule  of  practice  ;  but  it  is  said  on  the  part  of  PlaintifT  that  the 
Defendant  baviog  appeared  it  was  not  competent  for  him  to  make  \\m 
objection.  The  Defendant  appeared  under  reserve  which  he  had  a 
right  to  do  in  order  to  raise  the  point. 

His  honor  referred  to  Robinson  v  McCormick,  I  L.  C.  R.,  p.  27 
and  to  the  case  of  Stuart  v.  Dorian. 

Exception  maintained^ 


No.  1812. 

Lcprehon  v.  Gldiensky. 

Lafontainey  Q.  C,  Sf  Bcrthelot,  for  PlaintilL 
Cherricr,  Q.  C,  Dorian  ^'  Dorian,  for  Defendant* 

Day,  J.,  This  is  an  action  of  damages  brought  by  the  proprietor  of 
a  toll-bridge  against  tlie  Defendant  for  ferrying  persons  across  the 
river  to  his  mill  for  profit.  To  this  action  the  Defendant  has  demurred 
that  no  such  action  lies,  that  the  privilege  given  to  the  Plaintiff  was  a 
prohibition  to  any  one  ferrying  across  the  river  for  profit,  that  that  the 
Statute  had  provided  a  remody,  and  that  the  Plaintiff  has  no  remedy 
at  common  law.  The  Court  is  of  opinion  that  the  Statute  which  con- 
fers this,  the  10  &  II  Vic,  c.  99,  establishes  a  penalty  and  instructs 
tlie  .Justice  of  the  Peace  how  it  shall  be  distributed.  But  this  remedy 
is  not  given  in  favor  of  the  party  aggreived,  but  to  the  informer.  The 
only  thing  that  takes  away  the  remedy  at  common  law  is  a  specific 
remedy  to  the  party. 

Demurrer  dismissed. 


ii"'* 


No.  473; 
Bertfielet  v.  Tureotte  et  ux. 

Action  port6e  pour  faire  declarer  ex6cutoire  contre  lie  defendeur  le- 
jugement  obtenu  par  le  Demandeur  contre  la  femme  seule  du  Defen- 
deur pendant  I'existence  de  son  manage  avec  le  Defendeur. 

Deux  questions  se  sont  pr6sent^es  sur  une  defense  en  droit. 

lo.  Peut  on  faire  declarer  ex6cutoire  un  jugement  quelconque  con- 
tre un  tiers  lorsqu'il  n'est  survenu  aucun  changement  dans  la  position 
des  parties  au  jugement,  et  lorsque  cette  partie  contre  taquelle  on 
veut  la  faire  declarer  executdire  existait  lors  du  jugement  avec  les  ra^mes- 
qualit^s  et  soumise  a  I'efTet  du  jugement  si  on  eut  pris  des  conclusione 
contre  elle,  en  d'autres  mots,  en  ne  mettant  pas  le  raari  en  cause,  Ic 
Demandeur  n*a-t-il  pas  re&treint  sa  dcmande  k  la  femme,  savif  a  n'ext; 
cuter  qu'apres  la  dbsolution  de  la  communaut6. 
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-0.  Le  jugement  sur  lequel  on  s'est  fonde  et  qu'on  veut  faire  declarer 
execiitoire  est  nul,  n'ayant  ete  rendu  que  centre  la  femme  commune  en 
biens  et  sous  puissance  du  mari  sans  faire  condamner  le 

Jugement  maintenant  la  defense  en  droit  et  debou 


Bemandeur. 

Barnard,  pour  Demandeur. 

R'  G.  La/lame,  pour  D6fendeur. 


man. 
deboulant  Taction  du 


use,  le 
n'ex£* 


18  Sept.,  1854. 
Present:  Day,  Smith,  and  Mondelet,  (C.)  J.  J. 

No.  1703. 
Boston  V.  Leriger  dit  Laplante. 

DEMURRER — SALE    AND    CONCESSION. 

Held,  that  according  to  the  Common  Law  of  France  there  is 
nothing  to  prevent  a  seignior  stipulating  a  prix  de  vente 
in  a  deed  of  concession  a  titre  de  cens  ;  and  that  there  is 
no  legislative  restriction  to  this  rule  in  Canada. 

Held,  that  erreur  de  droit,  ti'hich  entitles  a  party  to  be  relieved 
of  his  act,  is  such  an  error  as  makes  him  do  something 
because  he  believes  he  is  compelled  so  to  do,  when  in  reality 
he  is  not. 

This  was  an  action  brought  by  the  Seignior  of  Thwaite  for  the 
balance  due  as  well  on  the  prix  de  (vente  as  for  certain  arrears  of 
seigniorial  dues,  on  a  certain  deed,  styled  a  Deed  of  Sale  and  Conces- 
sion, by  which  deed  it  appears  that  the  said  Plaintiff  had  sold  and  con- 
ceded to  the  Defendant  a  certain  land  situate  in  his  seigniory. 

To  this  action  the  Defendant  pleaded  that  it  was  nut  competent  for 
a  seignior  both  to  sell  and  to  concede  by  the  same  deed  ;  that  he, 
the  Defendant  had  already  paid,  and  the  Plaintiff  had  illegally  received, 
a  larger  sum  than  was  due  on  the  said  deed  for  arrears  of  seigniorial 
dues,  which  sura  so  over-paid  the  Defendant  prayed  might  be  put  in 
compensation  against  that  part  of  the  claim  rt^Iating  to  seigniorial  dues, 
and  he  also  prays  that  the  Deed  of  Sale  and  Concession  might  be 
annulled  as  far  as  regards  the  sale. 

To  this  exception  the  Plaintiff  demurred. 

Bethune  &•  Dunkin,  in  support. 
Htibert,  Ouimet  Sf  Morin,  contra. 

Dunkin,  in  support  of  the  demurrer,  contended  that  under  the  Cus- 
tom of  Paris  there  was  no  limit  to  the  right  of  the  seignior  in  a  deed 
of  concession  to  stipulate  such  clauses,  either  of  sale  or  otherwise,  as 
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he  might  choose  and  as  his  censitaire  might  consent  to,  that  there 
was  no  Provincial  law  to  curtail  that  right,  and  that  the  Defendant 
should  have  concluded  for  the  setting  aside  of  the  whole  deed,  and  not 
of  a  part. 

Ouimct,  contra,  contended  that  under  the  law  as  it  existed  in  France 
it  was  not  competent  for  the  seignior  to  sell  and  to  concede  hy  the 
same  deed,  and  even  if  it  were  not  so  in  France,  by  the  Arrets  of  1711 
and  1832,  the  seignior  was  forbidden  to  sell  his  wild  lands,  or  to  charge 
a  price  for  bis  land,  but  was  only  allowed  to  concede  it,  and  that  the 
Defendant  had  a  right  to  claim  to  be  relieved  of  so  much  of  liis  contract 
as  stipulated  a  price,  as  he  had  been  induced  by  erreur  de  droit  to 
admit  this  stipulation  of  price. 

Diinkifi,  in  reply,  said  that  there  was  no  erreur  de  divit  at  all  ; 
that  tlie  seignior  had  only  done  what  he  had  a  right  to  do,  that  the 
ArrH  of  1732  was  not  specially  a  prohibition  to  the  seignior  to  sell 
wild  lands,  but  to  every  possessor  of  wild  lands,  that  if  this  arrH  was  in 
force,  every  sale  of  wild  Innds  in  Lower  Canada  might  be  cancelled, 
and  that  the  exception  did  not  disclose  that  the  land  in  question  was 
en  bois  de  bout.  That  the  arrSt  of  1711,  was  not  now  in  force,  and 
had  never  been  exercised,  so  far  as  is  known,  and  that  if  it  had  not  fallen 
into  desuetude  that,  at  all  events,  the  Superior  Court  had  not 
power  to  adjudicate  upon  it,  as  to  it  had  not  been  transferred  the  juris- 
diction of  the  Governor,  Lieutenant-General  and  Intendant,  who  alone 
could  put  this  arrit  in  force,  but  only  the  jurisdiction  of  the  Intendant 
alone.  And  finally,  that  even  if  such  a  jurisdiction  as  that  of  the 
Governor,  Lieutenant-General  and  Intendant  existed,  the  Defendant 
was  too  late  as  the  arrSt  of  1711  only  conferred  the  right  of  granting 
the  land  in  case  of  the  absolute  refusal  of  the  seignior  to  concede,  and 
that  in  this  case  the  seignior  had  fulfilled  all  the  requiremnets  of  that 
arrSt.  In  a  word  that  these  arrits  of  1711  and  1732  were  mere- 
temporary  riglements,  and  were  never  intended  to  be  continued  after 
the  state  of  the  colony,  whieh  caused  their  being  passed,  had  ceased. 

Day^  .1.  By  this  action  the  Plaintiff  seeks  to  recover  a  balance  of 
some  88/.  due  on  a  lot  of  land  acquired  by  the  Defendant  from  the 
Plaintiff  by  a  Deed  of  Sale  and  concession,  part  of  the  said  amount 
being  due  as  balance  of  the  purchase  money  stipulated  in  the  Deed, 
and  the  rest  for  seignorial  dues.  Defendant  says  that  this  Deed  of  sale 
and  concession  is  illegal,  and  prays  to  be  relieved  of  that  part  of  it 
which  stipulates  a  price  of  sale,  and  as  to  the  balance  claimed  for  seig- 
norial dues,  he  prays  that  a  former  sum  paid,  as  he  contends  illegally, 
on  account  of  the  said  purchase  money  may  be  held  to  compensate  the 
claim  for  seignorial  dues,  and  he  finally  prays  for  the  dismissal  of  the 
action.  To  this  exception  the  Plaintiff  demurs.  The  first  point  then 
which  these  pleadings  bring  up  is,  what  was  the  state  of  the  law  in 
France  as  to  the  right  of  the  Seignior  to  stipulate  a  price  of  sale  in  the 
Deed  of  Concession  1  We  are  unable  to  find  anywhere  in  French 
law,  any  prohibition  to.  this  form  of  contract  in  any  rule  ordinance  or 
jurisprudence.     Indeed  the  authors,  with  the  exception  of  a  few,  are 
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silen  on  this  point,  but  Guyot*  expressly  states  that  the  Seignior  con- 
cedes nnder  such  conditions  as  he  sees  fit.  In  the  Law  of  France  then, 
as  constituting  our  common  law,  there  is  no  such  prohibition.  We 
then  come  to  the  Statute  law  of  the  Province  of  Canada.  The  De- 
fendant first  relies  upon  the  arrH  of  1732.  The  question  is,  does  this 
ease  come  within  its  scope.  On  reading  this  arrit  we  find  it  prohi- 
bits alt  persons  to  sell  wild  lands  under  a  penalty  of  nullity  of  the 
Deed,  restitution  of  price  and  escheat  to  the  Crown.  But  all  this  is 
only  a  prohibition  to  sell  wild  lands,  the  object  of  the  King  beipg  to 
prevent  speculation  and  the  interruption  of  settlement.  This  is  in  fact 
a  prohibition  to  speculate  in  wild  land  and  is  as  much  a  prohibition  to 
all  the  world  as  it  is  to  the  Seignior.  In  this  exception  however  it  is 
not  alleged  that  the  lands  in  question  were  en  boih  deboiit. 

On  the  arret  of  1711  the  Defendants  pretention  must  be  sustained, 
if  it  can  be  sustained  at  all.     By  this  arrit  it  is  to  be  observed 
that  there  is  no  prohibition   to  sell,  but  only  an  injunction  to  the 
Seignior  to  concede  without  exacting  any  sum  of  money.     It  is  true, 
it  is  said  in  the  beginning  of  the  arrH,  that  it  was  not  the  intention  of 
His  Majesty  that  the  Seigniors  should  sell,  but  this  is  preamble  and  not 
an  enacting  clause.     Then  as  to  the  clauses  of  concession,  reference 
must  be  had  to  the  body  of  the  arrit.     The  enacting  clauses  of  this 
arrit  contains  an  order  to  the  Seignior  to  concede  for  a  specific  rent, 
and  if  he  refuse  so  to  do,  then  the  Imbitant  may  summon  him  to  ap- 
pear before  the  Governor,  Lieutenant  General  and  Intendant  who  may 
escheat  and  regrant  land  to  him.      But  if  the  habitant  thinks  fit  to  a- 
bandon  this  right,  where  is  the  clause  in  this,  or  in  any  other  law,  which 
says  that  he  shall  be  relieved  of  his  part  of  the  bargain  ?     There  are 
many  reasons  for  an  amicable  agreement  between  the  parties,  and  such 
a  settlement  is  not  contra  bonos  mores.      The  habitant  must  take  the 
course  the  law  directs  or  he  cannot  complain.     It  is  necessary  to  take 
this  ground  in  order  to  come  to  another  branch  of  the  case.     Jt  is  con- 
tended by  the  Defendant  that  the  admission  of  this  stipulation  is  an  er- 
ror of  law,  as  he  could  have  got  the  land  without  it.     We  must  there- 
fore see  what  kind  of  error  of  law  wouldit entitle  the  party  to  be  reliev- 
ed ?     This  question  was  long  a  vexed  one  ;  but  it  is  now  without  doubt 
admitted,  that  error  of  law  is  sufficient  ground  to  set  aside  a  contract, 
but  this  expression  has  its  own  technical  and  scientific  meaning.     To 
plead  error  of  law,  it  is  not  sufficient  that  a  party  does  not  know  all  his 
rights  ;  but  it  is  when  he  believes  he   is  compelled  to  do  something 
which  he  is  not  obliged  by  law  to  do, — as  when  one  pays  money  fan- 
cying he  can  be  obliged  to  pay  it ;  or  when  he  consents  to  enter  into  a 
contract  when  he  supposes  he  could  be  compelled  so  to  do.    But  the 
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•  TraiU  des  Fiefs,  vol.  V,  p.  6'  no.  IV.  Uri  premier  principe  vrai  etimmuable 
que  Pumoulin  nous  donne,  s.  2,  hodie  3,  glos.  3,  nombre  30  et  qu'aucuii  docteur 
n'a  desavou^  ;  est  que  le  seigneur  potest  concessioni  suce  adhibere  modum  quern 
vult ;  Ic  seigneur  concede  sous  telles  conditions  qu'il  lui  plait;  c'est  un  vassal, di- 
sons  mieux,  ^  celui  qui  demande  la  concession  d  accepter  ou  d  refuser. 


¥ 


SUPERIOR  COURT. 


I' 


party  here  is  under  uo  compulsion  whatever.  lie  had  two  modes  of 
accomplishing  his  end — the  acquisition  of  the  land  in  question— and  he 
chose  one  of  them.  If  this  reasoning  of  the  Defendant  were  carried 
out  by  analogy  to  error  of  fact,  a  man  might  say  that  he  had  bought 
a  thing  at  a  higher  price,  not  knowing  there  was  a  lower  one.  But 
further  this  contract,  if  bad  at  all,  is  bad  in  whole.  Defendant  has  not 
placed  himself  in  the  condition  contemplated  by  law.  If  he  had  sum- 
moned the  Seignior  to  give  him  the  land  and  then  paid,  he  might  in 
that  case  have  divided  the  contract ;  but  we  cannot  allow  him  to  keep 
the  land  and  to  destroy  his  obligation  towards  the  Seignior..  The  ques- 
tion intended  to  be  raised  cannot  come  up  on  a  voluntary  contract^  it 
is  not  a  nullity  either  under  the  old  law  in  France  or  the  law  here. 

Mondelct,  (C),  J.  It  is  a  popular  error,  into  which  I  will  not  say 
that  I  did  not  fall  myself,  that  the  Seignior  cannot  sell  and  concede  at 
once.  Under  the  old  French  law  there  was  no  such  prohibition. 
That  established,  we  come  to  arr^t  of  1732,  but  that  only  refers  to 
lands  en  bois  debout,  and  here  there  is  no  mention  as  to  these  lands  he- 
iag  en  bois  debout.  Then  in  the  arrH  of  1711,  there  is  a  preamble 
which  proposes  to  do  something  that  never  was  done.  The  popular 
error  probably  took  its  rise  from  this  preamble. 

As  to  the  question  of  the  erreur  de  droit,  I  concur  perfectly  in  the 
view  taken  by  the  learned  President  of  the  Court. 

The  Judgment  of  the  Court  was  motive  as  follows : — 

"  The  Court  having  heard  the  Plaintiff  by  his  Counsel  upon  the 
merits  of  this  cause,  the  Defendant  not  having  appeared  at  the  hearing 
of  this  cause  upon  the  merits,  havmg  examined  the  proceedings  and 
proof  of  record  and  having  deliberated  thereon,  It  is  considered  and 
adjudged  that  the  Plaintift  do  recover  from  the  Defendant  the  sum  of 
eighty-pounds  one  shilling  and  niiiepence,  current  money  of  the  Pro- 
vince of  Canada,  balance  remaining  due  as  well  upon  the  price  and 
consideration  money  stipulated  in  the  Deed  of  Sale  and  Concession 
made  by  the  Plaintiff  to  the  Defendant,  executed  before  Maitre  Joseph 
Brisset  and  his  Colleague^  Public  Notaries,  on  the  eighteenth  day  of 
October,  one  thousand  eight  hundred  and  forty-five,  as  and  for  arrears 
of  rents,  rentes,  due  under  and  in  virtue  of  the  said  deed  upon  the 
land  mentioned  and  described  in  the  Declaration  of  the  Plaintiff,  ac- 
crued up  to  the  fifteenth  March,  one  thousand  eight  hnndred  and  fifty- 
two,  with  interest  upon  the  sum  of  sixty-three  pounds  seventeen  shillings 
and  twopence  from  the  fi'^teenfh  day  of  March,  one  thousand  eight 
hundred  and  fifty-two,  and  upon  the  sum  of  five  pounds  eighteen  shill- 
ings and  fourpence  from  the  twenty-ninth  day  of  June,  one  thousand 
eight  hundred  and  fifty-three,  date  of  service  of  process  in  this  cause, 
until  actual  payment  and  costs  of  suit." 
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19  September,  1854'. 
Present : — Day  and  Montltlet,  J.  J. 

No.  2631. 

Tor  ranee  ^  id  v.  Tor  ranee  ^'  al. 

dI^livrance  de  legs. 

Day,^.  This  was  an  action  instituted  on  the  6th  .Tuly,  1S4-8,  by 
Isabella  'I'orrimce,  of  Niagara,  assisted  by  lior  husband,  .hwnes  Lock- 
hart,  against  John  Torrance,  John  Fisher,  William  Luun,  and  John 
Mackenzie,  in  their  capacity  of  Executors  and  Trustees,  under  the 
last  Will  and  Testament  of  the  late  Daniel  Fisher,  in  his  lifetime  of 
IMontreal,  merchant,  and  against  Eliznbeth  Fisher  and  James  B.  Wil- 
loughby,  her  husband,  and  Louisa  Fisher,  autl  Robert  Tiikington 
Crooks,  her  husband ;  the  said  Elizabeth  Fisher  and  Louisa  Fisher, 
being  the  only  children  and  heirs-at-lavv,  as  well  as  residuary  legatees 
and  devisees  of  the  late  Daniel  Fisher.  The  action  sought  the  deii- 
wa«ce  of  a  special  legacy  of  1,000/.,  with  interest  thereon,  from  the 
17th  day  of  July,  1828,  the  day  on  which  the  riaintiff,  Is.bella  Tor- 
rance, became  of  age. 

The  declaration  set  up  a  bequest  by  the  Will  of  the  late  Daniel 
Fisher,  of  date,  1st  July,  1825,  of  1,000/.,  to  the  Plaintiff,  Isabella 
Torrance,  on  her  becoming  of  age  ;  the  appointment  by  the  Will,  of 
Elizabeth  Fisher  and  Louisa  Fisher,  as  residuary  legatees  of  the  Tes- 
tator, share  and  share  al^ke,  and  the  nomination  of  the  said  John  Tor- 
rance, John  Fisher,  Williau  Lunn,  and  John  Mackenzie,  has  Execu- 
tors and  Trustees  for  the  execution  of  the  Will,  their  function  to 
continue  beyond  the  year  and  day  limited  by  law,  until  the  provisions 
of  the  Will  should  be  fully  executed  ;  that  the  Testator  died  on  the 
15th  December,  1826,  and  the  Will  was  proved  ;  that  the  Executors 
and  Trustees  accepted  of  their  nomination  as  such,  and  that  the  provi- 
sions of  the  Will  were  not  yet  fully  executed.  Then  followed  the  al- 
legations of  the  marriage  of  the  Plaintiffs,  of  Elizabeth  Fisher  with 
Willoughby,  and  Louisa  Fisher  with  Crooks ;  that  the  said  universal 
legatees  had  accepted  the  estate  under  the  Will ;  that  they  and  the 
Executors  were  in  possession  of  the  estate,  which  was  a  rich 
and  valuable  estate,  and  more  than  sufficient  to  pay  all  the 
legacies ;  that  John  Torrance,  John  Fisher,  W^illiam  Lunn, 
and  John  Mackenzie,  in  their  said  capacities  ;  and  the  said  Elizabeth 
Fisher  and  Louisa  Fisher,  had  received  and  appropriated  to  their  use 
and*  benefit,  since  the  deuth  of  Daniel  Fisher,  the  interest  and  annual 
profits  of  the  said  sum  of  1,000/ ;  and  the  Defendants  did,  shortly  after 
the  death  of  Daniel  Fisher,  agree,  bind,  and  oblige  themselves,  and  had 
since  frequently  promised,  to  pay  to  Isabella  Torrance,  interest  on  the 
amount  of  the  said  legacy  of  1,000/.,  from  the  day  of  the  death  of  the 
Testator,  and  that  Isabella  Torrance  was  entitled  by  law  to  have  and 
obtain  from  the  Defendants,  the  amount  of  the  legacy  with  interest 
from  the  death  of  Daniel  Fisher.    The  conclusion  of  the  declaration 
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prayed  that  the  Defendants  might  be  condemned  to  make  deliverance 
of  the  legacy  with  interest  from  the  17th  July,  1828  ;  thaf  the  Execu- 
tors in  their  said  capacity  might  be  jointly  and  severally  condemned  to 
pay  the  said  sum  and  interest  aforesaid  ;  and  that  Louisa  Fisher  and 
Elizabeth  Fisher  might,  each  for  one-half,  be  condemned  to  pay  to  the 
riainlitTs,  the  sum  of  1,000/.,  with  interest,  from  the  17th  July,  1828. 

Three  of  the  Defendants,  viz. — John  Torrance,  John  Fisher,  and 
William  Lunn,  appeared  and  pleaded  to  the  action  ;  the  other  Defen- 
dants made  default. 

By  a  first  plea,  the  Defendants  pleading,  said  in  substance  that,  be- 
sides the  said  special  legacy  of  1,000/.,  the  testator  bequeathed  a  life 
annuity  of  120/.  per  annum  to  his  mother-in-law,  Elizabeth  Kissock, 
in  case  she  should  survive  his  wife — that  she  did  survive,  and  was  en- 
titled to  her  legacy,  being  then  still  living : — also  to  each  of  his  child- 
ren, Elizabeth  and  Louisa,  .^,000/.,  to  be  paid  to  them  on  their  attain- 
ing majority,  which  they  had  uoth  since  attained ;  and  they  had  not 
accepted  the  estate  and  succession  of  the  testator,  either  as  heirs  or 
residtiary  legatees,  but  claimed  the  special  legacies,  and  had  sued  the 
said  Defendants  in  the  Court  of  Chancery,  Upper  Canada,  to  obtain 
payment  of  the  said  special  legacies,  the  proceedmgs  in  which  suit  were 
still  pending  and  undetermii.ed,  and  that  the  books,  papers,  and  vou- 
chers connected  with  the  said  estate  were  fyled  in  the  Court  of  Chan- 
cery, whereby  it  was  impossible  to  fyle  with  the  said  pleading  any 
statement  or  account  of  the  affairs  of  the  said  estate  ; — that  if  interest 
were  recoverable  by  law,  on  the  legacy,  which  they  denied,  yet  the 
estate  was  insufficient  to  pay  it,  and  barely  sufficient  to  pay  the  capital 
of  the  special  legacies ; — that  they  were  willing  to  pay  the  said  special 
legacy  of  1,000/.,  on  being  authorized  by  the  heirs  or  representatives 
of  Daniel  Fisher  to  do  so,  or  otherwise  legally  empowered  to  pay  ;  and, 
with  regard  to  the  alleg^ations  in  the  declaration,  that  interest  Avas  pro- 
mised by  the  Trustees,  they  never  promised  or  agreed  to  pay  interest 
on  the  said  legacy  of  1,000/. ;  and  they  prayed  acte  of  their  willingness 
to  pay  the  said  legacy  (  without  interest )  to  whosoever  nnght  be  en- 
titled to  receive  the  same,  upon  being  duly  authorized  by  the  heirs  or 
representatives,  or  otherwise  legally  empowered  to  pay  the  same  ;  and 
that  whatever  might  be  the  judgment  as  regards  the  capital,  that  the 
action  as  to  the  interest  might  be  dismissed. 

By  a  second  plea,  the  said  three  Defendants  made  the  same  offer  of 
the  capital,  and,  as  regards  the  interest  claimed,  averred  that  the  said 
legacy  was  not  by  law  payable  with  interest,  and  no  interest  could  ac- 
crue or  be  due  thereon  until  after  a  judicial  demand  (  demande  judi- 
ciaire)  had  been  made ;  that  no  such  demand  had  been  made  prior  to 
the  institution  of  this  action,  and  that  no  interest  had  ever  been  pro- 
mised on  the  said  legacy.  The  prayer  of  this  plea  was  like  that  of  the 
first. 

Then  followed  the  general  issue. 

In  answer  to  these  pleas,  the  Plaintiff  fyled  very  special  answers,  of 
which  what  follows  was  an  abstract:  That  the  estate  was  fully  adequate  to 
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the  payment  of  the  special  legacies,  not  only  in  principal,  but  also  in- 
terest ;  and  even  if  insuflicient,  it  was  solely  owinj^  to  the  great  neglect 
and  mismanagement  of  the  trustees.  It  was  sufficient  at  the  testator's 
decease.  'i'hat  Defendants  never  tendered  an  account,  and  without 
doing  so  could  not  plead  a  deficiency,  and  (hey  ought  to  have  tendered 
an  account  with  their  plea.  That,  although  it  was  true  they  had  been 
impleaded  by  Elizabeth  and  Louisa  Fisher  in  Chancery  in  Upper 
Canada,  they  were  not  thereby  exempt  from  paying  the  said  legacy 
and  interest,  non»froni  tendering  aft  account,  because  said  Court  of 
Chancery  was  a  foreign  jurisdiction,  and  Defendants  were  not  obliged 
to  answer  a  suit  therein,  and  their  having  voluntarily  done  so  would  not 
exonerate  them  from  the  liability  to  render  an  accotmt  to  the  riaintifls, 
which  these  latter  declared  their  willingness  to  receive  ;  that  the 
Chancery  suit  had  been  settled,  and  the  Defendant,  Jobn  Torrance, 
with  the  consent  of  the  other  Defendants,  had  received  an  assignment 
of  the  estate,  among  other  considerations,  upon  condition  of  paying  the 
Flaintiffs,  with  interest,  by  means  whereof  the  Defendants,  as  crs&hn- 
naires,  had  become  the  representatives  of  Daniel  Fisher's  estate  ;  that 
Defendants  had  collected  large  sums  belonging  to  the  estate,  which 
they  had  invested  in  their  own  names,  and  drawn  thereform  large 
revenues  and  profits,  which  they  had  appropriated  to  their  own  use  ; — 
that  they  had,  when  their  own  administration  commenced,  appointed 
.Tohn  Torrance  &  Co.,  consisting  of  the  same  John  Torrance  and  his 
partner  David  Torrance,  their  Agents,  who  had  the  administration  of 
the  estate,  collected  large  sums  therefrom,  which  they  invested  in  their 
business^  whereby  the  said  John  Torrance  made  large  profits,  which 
had  never  been  accounted  for ; — that  interest  had  been  paid  on  the 
other  legacies  down  to  184-5,  as  also  Elizabeth  Kissock's  annuity  of 
120/  per  annum,  and  sums  by  way  of  aliment  and  interest  to  the  wife 
of  Daniel  Fisher  during  her  lifetime  ; — and  down  to  1846.  when  the 
Chancery  suit  was  instituted,  Defendants  never  pretended  that  the 
estate  was  insufficient  to  pay  the  special  legaci  -  .id  interest, — but  they 
had  stated  to  the  Flaintiifs  that  it  was  more  th.u  sufficient,  and  their 
readiness  to  pay  the  1000/  with  interest,  if  the  heirs  consented  :  and 
the  deficiency  was  only  for  the  first  time  alleged  in  the  Defendant's 
plea  ;  that  Plaintiffs,  relying  upon  the  good  faith  of  the  Defendants, 
and  the  declarations  made  by  them,  and  their  Agents,  John  Torrance 
&  Co.,  that  said  legacy  was  in  the  hands  of  John  Torrance  &  Co.,  in 
the  name  of  the  said  Isabella  Torrance,  and  for  her  use,  bearing  inter- 
estj  and  vested  in  the  Defendants  as  Trnstees  on  her  behalf,  and  on 
their  promises  to  pay  said  legacy  with  interest  when  the  heirs  should 
consent,  allowed  it  to  remain  a  long  time  in  their  hands,  otherwise 
they  would  have  exacted  it  promptly  ; — that  Defendants'  plea  was  in 
bad  faith,  and  their  pretensions  were  fraudulent  and  deceitful,  and  that 
they  were  fully  authorized  to  pay  said  legacy  without  the  consent  of 
the  heirs.  That  by  the  will,  the  Defendants  were  Trustees  to  admin- 
ister and  manage  until  all  the  dispositions  and  bequests  were  accom- 
plished j — that  Elizabeth  and  Louisa  Fisher,  being  minors  and  special 
legatees,  the  trustees  could  cot  be  dispossessed,  till  they,  the  heirs,  be- 
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came  of  age,wl)icli  the  youngest  had  not  attained  till  184-3,  when  they 
became  coiripctent  to  accept  or  repudiate  the  succession  ;  that  Plain- 
litT's  legacy  had  been  deiiiandcd  immediately  after  the  death  of  Daniel 
FishtM- ;  that  Defendants  hud  appointed  John  Torrance  iV.  Co.  agents, 
to  manage  the  estate,  who,a9  well  as  the  Defendints  promised  to  pay  said 
legacy  with  interest,  if  the  consent  of  the  heirs  was  obtained  ;  that  the 
said  heirs  at  law  immediately  after  the  decease  of  Daniel  Fisher,  left 
Lower  Canada,  and  became  domiciled  in  Upper  Canada;  and  in  1846 
instituted  said  suit  in  Chancery  for  the  payment  of  ^heir  special  lega- 
cies, and  for  an  account  of  the  gestionand  administration  of  the  execu- 
tors, which  suit  had  been  settled  before  the  institution  of  the  present 
action  ;  that  by  reason  of  the  promises  of  tlie  Defendants,  they  were 
jointly  and  severally  and  personally  bound  to  pay  the  interest,  and  the 
coYisent  of  the  heirs  for  the  payment  thereof  was  unnecessary. 

The  replies  to  these  special  answers  were  general. 

His  Honor  said  that,  upon  the  issues  joined,  there  was  no  difficulty 
as  to  the  1,000/.  The  controversy  was  as  the  payment  of  interest, 
The  points  which  presented  themselves  were,  1st — whether  interest  was 
due  by  operation  of  law  or  tlie  terms  of  the  will ;  2nd — whether  there 
had  been  a  promise  to  pay  interest  ;  3rd — whether,  if  such  promise 
had  been  made  by  the  executors  only,  it  would  bind  the  estate. 

On  the  first  point  there  was  no  doubt  in  the  mind  of  the  Court. 
The  opinion  of  the  Court  had  been  already  expressed,  that  the  only 
condition  on  which  interest  could  be  due  on  special  legacies  was 
where  there  had  been  a  judicial  demand  made,  from  the  day  of  which 
demand  interest  would  run.  This  demand  was  the  sole,  absolute,  and 
unqualified  condition.  The  authorities  were  unanimous  on  this  point. 
The  learned  judge  named  Pothier :  Donations  Testamentaires,  cap.  5, 
.sec.  3,  art.  1,  §  8.  The  excellent  article  in  Guyot,  Rei)ertmre  Verbo. 
Legs,  where  the  opinion  of  the  principal  authors  and  the  decisions  of 
the  Courts  would  be  found  arrayed  in  support  of  this  rule.  The  au- 
thority cited  by  the  Flaintiffs's,  Domat,  b.  4,  tit.  2,  sec.  8,nos.  3  Sc  4>, 
did  not  bear  on  this  question.  The  case  cited  there  was  that  of  an 
heir  who  concealed  the  existence  of  the  legacy,  and  was  liable  for  all 
damages  by  reason  of  his  fraudulent  conduct.  The  authority  cited  by 
Plaintiff  from  Pothier  Coutumc  d'OrUanSf  T.  16,  was  the  same  as 
that  from  Domat. 

With  reference,  then,  to  the  old  law  of  France,  there  could  scarce- 
ly be  two  opinions.  In  the  modern  law  of  France  another  exception 
to  the  rule  of  non-liability  for  interest  would  be  found  in  Toullier,  vol. 
.0,  no.  545,  by  the  1,014th  article  of  the  Code  Napoleon,  which  provi- 
ded that  interest  should  run  from  the  day  on  which  the  deliverance  had 
been  voluntarily  agreed  to. 

The  next  question  for  the  consideration  of  the  Court  was,  whether 
there  had  been  a  promise  to  pay  interest.  Was  there  evidence  before 
the  Court  that  the  executors  or  heirs  had  entered  into  an  agreement  to 
pay  interest  ?  Before  entering  upon  the  consideration  of  this  question, 
the  learned  Judge  would  remark  that  such  an  undertaking  by  the  exe- 
cutors, without  the  heirs,  would  not  be  good  in  law,  so  as  to  bind  the 
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estate  ;  but  with  the  heirs,  it  would  be  good. — Had  any  such  under- 
tuking  been  proved  7  There  was  no  formul  instrument  produced  to 
establish  such  an  undertaking,  but  the  Plaintiffs  said  that  from  thu  let- 
ters and  corres[)ondence,  from  the  statements  m.>de  to  tlu  m  by  the  De- 
fendants, from  the  answers  to  the  interrogatories  sur  Jaits  ct  articles, 
from  the  obvious  tenor  of  the  whole  of  the  acts  of  the  I  defendants,  and 
the  natural  presumption  that  the  rhiintifls  wouUl  not  have  waited  20 
years  for  tiie  h-gacy  unless  it  bore  fruits,  th^y  adduced  sulllcient  proof 
to  amount  to  evidence  of  such  an  undertaking.  Before  adverting  to  the 
correspondence  and  other  evidence  relied  upon  by  the  PlaintitT,  the 
Court  would  dispose  of  an  incidental  point.  Motions  were  made  by 
Torrance  and  Lunn,  for  the  rejection  of  certain  letters  fyled  by  Plain- 
tiff in  the  course  of  their  cnrjUite.  The  Court  was  agaiust  tlie  movers, 
1st.  Because  the  papers  were  not  of  a  character  to  justify  the  grant- 
ing of  the  motions  ;  2nd.  There  was  another  reason  of  a  technical  na- 
ture. The  motions  came  too  late.  The  papers  were  fyled  in  Novem- 
ber, and  the  motions  to  reject  them  were  only  made  in  May. 

The  first  question  the  Court  would  consider  was,  wlicther  there  was 
an  undertaking  by  the  Executors.  They  would  first  examine  the  evi- 
dence against  the  Executors  alone.  It  was  established  in  evidence  that 
the  Executors  assumed  the  trust ;  that  at  first  they  secured  the  services 
of  one  Miller,  as  agent  for  the  estate,  and  then  delivered  the  manage- 
ment of  it  to  John  Torrance  &  Co.  This  firm  took  the  entire  control 
of  the  estate,  and  the  moneys  were  paid  and  received  by  David  Tor- 
rance, one  of  them,  and  this  partner  ronducted  the  whole  of  the  corres- 
pondence. No  doubt  he  could  not  bind  the  Executors  or  Heirs.  There 
was  one  letter,  no.  49,  of  printed  case,  written  by  him,  in  answer  to 
no.  48,  from  Mr.  Lockhart,  referring  to  her  claims  for  interest,  but 
this  did  not  prove  any  contract — it  simply  conveyed  the  impression  in 
the  mind  of  the  writer  that  interest  ought  to  be  paid.  With  respect 
to  the  letters  of  the  Executors,  they  did  not  contain  any  undertaking 
to  pay  interest.     The  Plaintiff  was  always  referred  to  her  legal  rights. 

The  answers  of  Torrance,  Lunn,  and  Fisher,  to  the  interrogatories 
on  f aits  et  articles,  negatived  in  unqualified  terms  any  undertaking  to 
pay  interest.  '  The  only  piece  of  evidence  of  sufficient  substance  to 
merit  special  attention  was  the  paper  no.  40,  a  statement  in  possession 
of  the  Plaintiff  of  the  condition  of  the  assets  of  the  estate,  and  of  the 
payments  necessary  to  equalize  the  position  of  all  the  legatees.  It  was 
based  on  the  principle-that  the  Plaintiff  was  to  recover  interest  on  her 
legacy.  It  shewed  that  455/.  7s.  5d.  should  be  paid  to  her  to  equal- 
ize her  position  with  that  of  the  legatees  of  5,000/.  each,  and  then,  as- 
suming the  value  of  the  estate  to  be  10,000/.,  it  shewed  that  she  was 
entitled  to  a  further  sum  of  760/.  for  her  capital,which  would  shew  a  sum 
of  upwards  of  1,200/.  as  the  share  of  the  Plaintiffs.  The  Plaintiffs 
further  relied  upon  this  as  shewing  that  interest  was  to  be  paid  on  the 
other  legacies;  but, in  this  the  Plaintifts  were  not  well  founded.  The 
other  legatees  were  the  heirs  at  law,  and  the  universal  legatees  and 
owners  of  the  estate  ;  and,  if  the  estate  proved  sufficient  to  pay  interest 
upon  their  legacies,  it  would  belong  to  the  succession,  and  to  them  as 
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roproscntativcs,  but  nnt  ns  f.p(»cinl  Icgntrrs.  The  Plaintiff,  as  a  special 
legatee,  could  not  be  placed  on  the  same  footing  as  the  universal  lega- 
tees. Looking  at  the  eff(!ct  of  this  statement,  the  allowing  of  interest 
in  it  was  an  undoubted  declaration  of  the  understanding  of  the  party  by 
whom  it  was  made,  that  interest  w;is  to  be  paid  on  the  Plaintiff's  lega- 
cy, liiit  first  of  all,  this  paper  h.id  no  heading,  and  was  without  dale 
or  signature,  ami  though  it  was  proved  to  be  in  the  handwriting  of  .lohu 
Fisher,  one  of  tlje  JOxecutors,  the  other  Executors  denied  all  knowhrdgi' 
of  it,  and  Fisher  himself  said  it  was  only  a  loose  memorandum  of  fig- 
ures. Nor  was  it  proved  how  the  paper  came  into  the  possession  of 
the  Plaintit^'s.  The  statement  was  before  the  Court,  and  the  figures 
conveyed  the  impression  that  interest  was  to  be  paid.  But  whose  ad- 
mission was  it,  and  whom  did  it  bind  1  It  did  not  bind  the  other  Kxe- 
tors.  It  was  not  formal.  It  did  not  even  bind  Fisher  individually.  It 
was  only  a  commcncemmt  de  preuvc  par  ecrit  to  justify  the  adduction 
by  PlaintitVs  of  verbal  proof,  to  establish  the  undertaking  to  pay  inter- 
est, and  no  such  proof  had  been  adduced.  There  was  no  other  evi- 
dence. ( Joing  over  all  the  items  of  evidence,  the  Court  was  not  just- 
ified in  the  conclusion  that  the  Executors  undertook  to  pay  interest. 
The  Plaintiff  was  undoubtedly  under  the  belief  that  interest  ran  on  her 
legacy,  and  it  was  not  likely  that  she  would  have  left  her  legacy  so 
long  in  the  hands  of  the  L  xecutors,  except  with  such  a  belief;  but  thia 
was  not  enough.  The  Court  had  nothing  to  do  with  ecjuity,  but  simply 
to  decide  upon  the  recognized  principles  of  law.  So  far,  therefore,  as 
regarded  the  Executors,  the  claim  for  interest  was  dismissed. 

It  was  unnecessary  to  advert  to  the  proceedings  of  Upper  Canada. 
They  had  no  bearing  on  the  case.  The  special  legatee  had  no  right 
to  demand  an  account  from  the  Executor.  The  Defendants  were  not 
liable  to  account.  But,  if  they  said  that  the  estate  was  insufficient  to 
pay  the  special  legatees,  the  Plaintiffs  were  entitled  to  an  account,  and 
and  the  Executors  were  bound  to  render  one.  This  burden  lay  upon 
them  to  shew  the  insulBciency  of  the  estate,  which  they  must  do  by  an 
account  of  its  assets  and  management. 

The  Court  now  came,  in  the  third  place,  to  the  alleged  undertaking 
by  the  residuary  legatees  and  heirs  to  pay  interest,  and  they  had  not 
discovered  any  such  undertaking  in  any  of  the  correspondence.  The 
evidence  against  them  was  in  the  correspondence,  and  the  interrogato- 
ries stir /(fits  et  articles  put  to  the  heirs.  The  whole  correspondence 
was  strikingly  non-committal.  It  left  the  matter  to  be  settled  by  law. 
The  heirs  said  they  had  nothing  to  do  with  it,  but  left  it  to  the  execu- 
tors. The  whole  case,  however,  was  embraced  by  an  elaborate  series 
of  interrogatories  drawn  by  the  counsel  for  the  Plaintiffs,  and  sent 
with  a  cn7nm(ssf'on  rogntoire  to  Upper  Canada ;  but  the  heirs  had 
made  default  and  refused  to  answer.  Tf  the  affirmative  of  these  inter- 
rogatories were  taken,  it  would  establish  as  complete  a  case  against  the 
heirs  as  a  confession  of  judgment.  But  it  was  objected  that  the  certi- 
ticate  of  the  default  of  the  heirs  was  not  sufficient  to  justify  its  recept- 
ion. The  heirs  were  resident  at  Toronto,  and  a  rule  of  Court  was  ob- 
tained to  examine  then  before  Commissioners.  No  objection  was  taken 
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to  tlie  rule.  The  objection  was  to  tlie  service  of  notice,  nnd  the  ccr- 
liiiciitc  of  default  by  the  C'oinmissinneis.  'I'he  service  *vas  in  uhi  per- 
!4onnlly  by  one  of  the  ('oinini»sioners,  nnd  the  rt!turn  nnncxcd  lo  the 
tnniinission  was  as  foHows; — After  mentioning  that  ih«*y  tin  t  toj;ethor, 
administered  the  oath  to  each  other,  and  (hew  up  a  notice  uppointing 
a  day  and  place  for  taking  the  answtMS,  tiny  proructlcd  to  say,  "  uiso, 
that  on  the  twelfth  day  ol  the  same  month  of  l''<hruary,  a  Irnc  ( opy  of 
the  intnrn;>atories  hereunto  and  unto  said  oomnii>sion  ann«'\('(l,  nnd  of 
the  Rule  of  (.'ourt  also  hereunto  and  theronnlo  annexed,  and  the  afore- 
said notice,  marked  as  aforesaid,  wore,  ami  each  was,  by  the  siid  .Tohn 
Hell,  for  and  on  behalf  of  himself  and  both  of  us,  served  npou  the  De- 
fendants respectively,  and  at  the  same  time  the  said  interrogatories  and 
rule  exhibited  and  shewn  unto  them  respectively  ;"  then  fi  Mowed  the 
certificate  of  default  in  these  terms  :  ~"  And  that  the  said  |)»  fiiiilants, 
and  each  and  every  of  them,  did  refuse  to  attend  at  the  liine  and  plact; 
in  the  said  notice  specified  or  otherwise,  or  in  anywise  to  j;ive  their  or 
cither  of  their  attendance,  or  to  answer  the  said  intei  rogatoi  ii  s  in  pur- 
suance of  the  requirements  of  the  saiJ  notice,  and  that  they  m-  any  or 
either  ot  them  did  not  attend  at  the  time  or  place  in  the  said  nctice 
specified,  nor  did  otherwise  give  their  attendance  or  answer  the  said 
interrogatories,  wherefore  we  certify  that  we  did  not  and  could  not  ex- 
amine the  said  Defendants." 

From  this  return,  the  Court  seemed  to  have  before  them  all  that  was 
necessary  to  satisfy  them  as  to  two  material  points.  1st.  That  service 
was  made,  and  that  it  was  personal.  2nd.  That  the  Defendants  did  not 
appear,  and  refused  to  answer.  The  certificate,  moreover,  was  not  of 
a  badiffor.other  surbordinate  officer,  but  of  the  Commissioners,  dele- 
gated by  this  Court,  and  its  own  officers.  The  interrogatories  as 
regards  the  heirs  were  to  be  taked  pro  coiifessis. 

In  so  far  therefore  as  regarded  the  heirs,  they  were  liable  for  inter- 
est, and  the  judgment  should  go  all  against  the  Defendants  for  the 
legacy,  and  against  the  heirs  at  law  for  the  legacy  and  interest,  each 
one-half,  with  costs. 

Cross,  for  Defendants,  Torrance,  Lunn  and  Fisher. 

Rose,  Q.  C.  tj-  Monk,  and  C.  Cherrier,  Q.  C,  for  Plaintifis. 

22  Sept,,  1854. 
Present : — Bowen.  C.  J.,  Day  and  Smith,  J.J. 

No.  1714. 

Pacaml  v.  Bourdagcs. 

Lafrenaye,  for  Plaintiff. 

Cartier,  G.  E.,  Counsel. 

Hubert,  Ouimct  ^  Morin,  for  Defendant. 

Day,  J.,  This  is  an  action  instituted  by  the  ccssionaire  of  a  claimant 
under  the  "  Rebellion  Losses  Act"  for  the  recovery  of  the  sum  of 
183/  awarded  to  the  Defendant.  The  facts  are  simply  these  :  In  the 
month  of  September,  1850,  the  Defendant,  a  claimant  under  the 
"  Rebellion  Losses  Act"  as  tn  creditor  of  Dr,   Nelson,  ceded  to 
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PlaintiiT  the  sum  of  183/,  being  the  half  amount  of  his  claim,  and 
which  sum,  notwithstanding  the  transfer,  was  paid  to  the  Defendant. 

To  meet  this  action  the  Defendant  set  up  two  exceptions,  by  which 
she  in  substance  raised  two  points  :  1st.  That  the  transfer  was  illegal 
as  being  a  transfer  of  no  claim  exigible  in  law— that  there  was  no  creance 
at  all ;  that  this  claim  not  being  recoverable  against  the  government  could 
not  be  recovered  by  this  action.  The  2nd  point,  is  that  Defendant 
was  induced  to  make  this  transfer  because  of  the  fraud  and  false  pre- 
tences of  the  Plaintiff. 

To  begin  with  the  second  of  these  exceptions,  there  is  no  proof  of 
fraud. 

With  regard  to  the  first  exception — that  those  things  cannot  be  sold 
— it  was  contended  at  the  argument  as  the  principle  upon  which  this 
exception  should  be  supported,  that  there  could  be  no  right  where  there 
was«no  remedy.  This  is  a  fallacy.  There  may  be  a  very  good  and  perfect 
right  where  there  is  no  remedy.  If  it  were  true  that  it  was  competent  to 
the  government  not  to  pay  this  claim,  what  answer  is  this  in  the  mouth 
of  the  Defendant  if  government  thought  right  to  pay  it  ?  But  it  cannot 
absolutely  be  said  that  there  was  no  remedy,  for  Iler  Majesty's  Minis- 
ters were  obliged  by  the  Statute  to  pay  these  claims,  and  they  might 
have  been  impeached  if  they  had  refused  so  to  do.  Pothier  says,  that 
there  may  be  a  sale  of  a  crcancc  or  even  of  an  espcrance.  The  res  may 
be  a  thing  of  greater  or  less  certainty  in  its  value,  and  there  may  be  a 
greater  or  less  degree  of  certainty  in  the  probability  of  its  recovery, 
but  the  remedy  is  only  an  incident.  There  might  be  accumulated  a 
great  variety  of  illustrations  to  show  that  remedy  and  right  are  not 
synonymous.  None  of  the  authorities  sustain  the  pretentions  of  the 
Defendant.  In  France  such  things  were  constantly  sold,  and  notice 
given  to  the  proper  officer  was  considered  sufficient,  V.  Merlin's 
Rejjertoire  vo.  Pension,  §  6  and  7.  It,  however,  came  to  be  neces- 
sary to  establish  a  limit  to  these  transfers,  and  the  Ordinance  Oi  *779 
was  established  in  order  to  prevent  the  seizure  of  the  pay  of  soldiers 
and  retired  officers.  There,  however,  the  principle  we  have  alluded  to 
was  admitted,  and  these  exemptions  of  the  Ordinance  were  only  ex- 
ceptions. The  reason  for  these  exceptions  being  made  was,  thvtt  it  was 
inconvenient  for  officers  to  be  allowed  to  assign  their  salaries  so  as  to 
disable  them  from  performing  their  duties.  It  is  also  so  enacte.d  in  the 
Mutiny  Act.  Lord  Kenyon  says,  that  such  emoluments  as  those  to 
officers,  are  given  to  support  the  dignity  of  the  State,  and  should  not  be 
appropriated  to  other  purposes.  For  authorities  on  this  point 
see  in.  T.  R.,  p.  681,  IV.  T.  R.,  p.  24-8,  Comyn's  Digest  v.  As- 
signment, Ch.  (C)  Note  D.  Also  the  case  of  DcrvAn  v.  WaldorJ.' 
III.  Revue  cle  Legislation^  p.  248. 

T  have  now  referred  to  this  case  on  the  common 
in  France  and  England  ;  but  on  turning  to  the  Statute  under  which 
this  claim  is  created,  all  doubt  as  to  these  claims  being  of  in  assign- 
able character  ceases.  The  Preamble  of  the  12  Vic,  c.  58,  is  in 
these  words ;  "  Whereas  in  order  to  redeem  the  pledge  given  to  the 
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sufferers  of  such  losses,  or  their  hon&ficle  creditors,  assigns,  or  ayants 
flrmt,  &c.,"  and  the  10  Section  alludes  to  the  preamble,  so  as  to  make 
it  available  as  an  enacting  clause.  The  11  Section  also  enacts: 
"  That  the  powers  vested  in,  and  duties  required  of,  the  said  Commis- 
sioners, or  of  any  three  of  them,  under  this  Act,  shall  also  extend  and 
be  construed  to  extend  to  inquire  into  all  such  losses  sustained  by  Her 
Majesty's  subjects  and  other  residents  within  the  said  late  Provinre  of 
Lower-Canada,  and  the  several  claims  and  demands  which  have 
accrued  to  any  such  by  such  losses,  in  respect  of  any  loss,  destruction, 
or  damage  of  property  occasioned  by  violence  on  the  part  of  persona 
in  Her  Majesty's  service,  or  by  violence  on  the  part  of  persons  acting 
or  assuming  to  act  on  behalf  Her  Majesty,  in  the  suppression  of  the 
said  Rebellion,  or  for  the  prevention  of  further  disturbances,  and  all 
claims  arising  under  or  in  respect  of  the  occupation  of  any  houses  or 
other  premises  by  Her  Majesty's  Naval  or  iVUlitary  forces,  either 
Imperial  or  Provincial ;  subject  always  to  the  limitations  and  exceptions 
contained  in  the  Preamble  of  this  Act."  These  then  are  the  enacting 
clauses  in  so  far  as  regards  the  present  action,  and  from  thence  it  is 
clear  that  these  claims  are  assignable.  It  may  also  be  remarked, 
that  the  Defendant  is  not  herself  claimant  but  only  assignee  of  Dr. 
Nelson. 

Smith,  J.,  At  first  I  was  disposed  to  think  that  at  common  law 
these  claims  were  not  assignable  ;  but  the  Statute,  which  was  not  at 
first  brought  up,  leaves  no  doubt  on  the  question. 

Bowoif  C.  J.,  We  think  the  tender  of  75/  insufficient. 

Judgment  for  Plaintiff. 


St.  ^^gacCnthe  €fv£uft  OToun. 

10  June,  1854. 

rresetit :— McCord,  (J.  S.),  J. 

Thurber  v.  Deseve. 

This  was  an  action  brought  against  the  endorser  of  a  promissory  note 
payable  to  order  endorsed  by  a  cross,  the  validity  of  which  endorsation 
is  contested. 

DeBouchcrville,  for  Plaintiff. 
Sicotte,  for  Defendant. 

McCotd,  (J.S.),  J.,  The  34-  Geo.  III.,  c.  2,  being  repealed,  and  the 
French  law  not  recognising  a  note  made  or  endorsed  with  a  cross,  its 
validity  must  be  tested  by  the  English  law,  which  law  recognises  the 
si«»-natHre  by  cross.  See,  George  v.  Surrey,  1  Moody  and  Watkins, 
p.  516.  Baker  v.  Dinning,  8  Adolphus  and  EllI^,  p.  94,  in  which 
Paterson,  J.,  said  "  the  requisite  of  singing  is  supplied  by  a  mark." 
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The  decision  in  the  case  oiPatterwn  ^'ol  v.  Pain,V.  1,  L.  C.  R.  p. 
219,  is  in  point,  and  i:i  even  stronger  than  the  present  case  and  the 
English  cases  1  have  referred  to,  as  it  was  an  aval.  See  also  Byles 
on  Bills  pp.  6-2,  335. 

Judgment  for  Plaintiff. 


Rcfour  V.  Se?iecaL 

DISMES. 

Sicotte,  for  Plaintiff. 
DeBoifdierville,  for  Defendant. 

McCord,  (J.  S.),  J.,  The  declaration  states  that  the  Plaintiff  is 
Prit7e  and  Cure  dhervant  la  mission  Catholique  de  Ste.  Cecile, 
in  the  Township  of  Milton.  That  the  Defendant  is  proprietor  in 
possession  of  part  of  lot  No.  14,  in  the  8th  range  of  Milton,  and  a 
"  paroissien  catholique  rotnain,''^  domiciliated  on  the  lands  of  the  said 
mission,  to  whose  cure  the  Plaintiff  is  duly  assigned.  That  in  his 
respective  capacities,  the  Defendant  is  bound  to  pay  Plaintiff  10s  for 
tithes  of  grain  on  said  lot. 

To  this  the  Defendant  pleads  en  droit : 

1.  That  the  Pritre  deservant  has  no  right  to  tithes. 

2.  That  the  mission  being  within  the  Township  of  Milton,  where  the 
tenure  is  in  free  and  common  soccage  and  subject  to  the  laws  of  Eng- 
land, which  do  not  require  the  payment  of'tithes"  within  this  Province. 

3.  That  the  mission  has  not  been  either  civily  or  canonically  erected 
into  a  parish  or  cure. 

It  is  well  known  that  both  in  England  and  France  at  the  earliest 
periods  when  tithes  were  mentioned  ihey  were  voluntary  contributions, 
and  only  became  exigible  when  sanctioned  by  authority  of  law,  which 
was  so  in  France,  by  Charlemagne,  A.  D.,  in  England  partially  in 
786-7,  and  generally  in  930.  See  2  Btk.  Comm,.,  p.  26.  Burn's 
Ecc.  Law,  V.  Tithes,  vol.  3,  p.  387. 

There  can,  therefore,  be  no  right  of  tithe  without  sanction  of  law« 
Tn  this  Province  it  formed  part  of  the  law  of  the  country  introduced 
by  the  kings  of  France,  under  whose  dominion  that  part  of  the  coun- 
try known  as  Sei,  niorial  Canada  was  subject,  and  when  it  was  found 
in  force  at  the  conquest  of  the  country  in  1759,  V.  Edit  du  mois  de 
Mai,  1669. 

By  the  Imp.  St.  14-  Geo.  III.,  c.  83,  sect.  5,  it  is  enacted  that  the 
inhabitants  of  Quebec  professing  the  religion  of  the  "  Church  of  Rome 

may  have,  hold  and  enjoy  the  free  exercise  of  tbe  Religion  of  the 
"  Church  of  Rome."  *'  And  that  tbe  clergy  of  the  said  church  may 
**  hold,  receive  and  enjoy  their  accustomed  dues  and  rights  with  res- 
"  pect  to  such  persons  only  as  shall  profess  the  said  religion."  Had 
this  clause  remained  alone  in  the  Statute  it  might  perhaps  have  been 
argued,  that  the  permission  should  extend  to  the  entire  Province  of 
Quebec,  now  the  Province  of  Canada,  but  by  the  9th  Section  all  doubt 
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is  removed  by  the  (oWomng  proviso :  "  That  nothing  in  this  Act  con- 
''  tained  shall  extend,  or  be  construed  to  extend  to  any  lands  that  have 
"  been  granted  by  His  Majesty,  or  shall  hereafter  be  granted  by  His 
"  Majesty,  his  heirs  and  successors  to  be  holden  in  free  and  common 
"  soccage. 

The  next  and  only  other  Statute  on  the  subject  is  31  Geo.  III.,  c. 
31,  sect.  35,  which  confirms  and  contains  the  above  provision,  Mrith  a 
further  restriction  that  where  a  protestant  shall  possess  land,  which  in 
the  hands  of  a  Roman  Catholic  would  have  been  liable  to  tithes,  such 
land  shall  cease  to  be  so  subject  to  that  right. 

Such  then  is  the  present  slate  of  the  law  of  the  country,  and  there 
being  a  positive  prohibition  to  the  extension  of  the  rights  of  tithes  to 
lands  held  in  free  and  common  soccage,  I  am  bound  to  maintain  the 
defense  en  droit  secondly  pleaded. 

Defense  en  droit  maintained. 
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Oct..  18, 1854. 
Present  .•—Smith,  Vanfelson  and  Mondelet,  (C.J;  J.  J. 

No.  255. 
Darling  v.  Cowan, 

Motion  to  quash  the  process  ad  respondendum  on  the  ground  that 
Defendant  lives  out  of  the  jurisdiction  of  the  Court,  and  that  there 
was  no  priTJia  facie  evidence  to  show  that  he  had  property  within  the 
jurisdiction  df  the  Court. 

Chiffin,  in  support. 

Rose,  Q.  C,  4*  Monk,  contra. 

Smith,  J.,  The  practice  of  this  Court  has  always  been  to  call  in  the 
Defendant  without  such  evidence. 

Mondelet,  (C),  J.,  The  Statute  does  not  make  such  prima  facie 
evidence  necessary.  I  think  the  practice  of  the  Court  in  not  requiring 
it  is  a  good  practice.  The  Court  when  it  grants  a  writ  in  any  case  is 
not  absolutely  certain  that  it  has  jurisdiction  over  the  Defendant,  who 
must  defend  himself  by  a  declinatory  plea. 


No.  166. 
Cowan  V.  Darling. 

In  this  case  a  preliminary  plea  had  been  fyled  and  dismissed  after 
the  elapse  of  the  four  days  from  the  return  of  the  action.  On  the 
dismissal  of  the  1st  plea  a  second  preliminary  plea  was  fyled,  and 
Plaintiff  moved  to  have  it  dismissed  as  coming  too  late. 

Smith,  J.,  The  rule  of  days  established  by  statute  is  imperative,  4he 
motion  must  be  dismissed^ 
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Monk,  S.  C,  Will  the  Court  go  so  far  as  to  say  that  all  preliminary 
pleas  should  be  fyled  together  ? 

Smith,  J.,  Declined  expressing  the  views  of  the  Court  on  that  point. 

Griffin,  in  support. 

Rose,  Q.  C,  4*  Noiik,  contra. 

Motion  maintained. 


No.  405. 
Boudreau  v.  Gascon. 

Smith,  J.,  This  is  a  motion  to  set  aside  certain  proceedings  as  there 
is  no  replication  on  the  record.  The  Court  is  of  opinion  that  a  repli- 
cation is  necessary  under  the  Ordinance  of  '85. 

Mondelet,  (C.J,  J.,  Reference  was  made  yesterday  to  the  case  of 
Gugy  V.  Ferres.  There  Defendant  had  waived  his  right,  besides  the 
presiding  Judge  was  acting  under  the  direction  of  the  Court. 

Carter,  in  support. 

JLorangcri  contra. 

Motion  granted. 


No.  2258. 


Hislop  V.  Emerick. 

SEDUCTION  BY  MINOR — LIABILITY  OF  FATHER. 

Held,  that  an  action  cannot  be  brought  against  the  father  of  a 
minor  son  for  seduction  committed  by  his  son  ;  That  a 
minor  son  cannot  be  sued  en  declaration  de  paternity,  w;*^- 
out  the  appointment  of  a  curator  or  some  one  by  law 
authorized  to  repi-esent  him, 

Devlin  Sf  Doherty,  for  Plaintiff. 
Holmes,  for  Defendant. 

Day,  J.,  This  is  an  action  of  damages  brought  by  the  father  of  a 
young  woman  against  a  father  and  his  minor  son,  by  the  latter  of  whom 
the  young  woman  had  been  seduced,  and  against  the  son  en  declaration 
de  jyaternitL  The  action  is  brought  against  the  father  simply  as  being 
liable  for  the  injury  committed  by  his  son,  and  the  son  is  sued  without 
the  appointment  of  a  curator  or  any  one  by  law  authorized  to  represent 
him.  The  Court  is  against  this  form  of  action.  A  party  is  only  lia- 
ble for  damage  for  seduction  on  the  presumption  that  there  has  been  a 
breach  of  promise  of  marriage,  and  this  would  not  bind  the  father  un- 
less he  had  assented  to  it.   And  the  son  should  not  have  been  impleaded 
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without  the" appointment  of  a  tutor  or  curator  to  represent  him. 
general  rule  is  that  a  demand  cannot  be  made  on  a  minor  in  a  civil 
suit  unrepresented,  and  all  the  exceptions,  such  as  that  established  by 
our  Statute,  in  allowing  a  minor  to  sue  for  wages,  are  in  favor  of  allow- 
ing a  minor  to  implead  another  party. 

Action  dismissed. 


No.  174. 
Lisotte  V.  Bulmer. 

Motion  to  set  aside  forclosure  as  there  was  no  judge  on  the  bench 
when  the  foreclosure  was  entered  up. 
McKay  ^  Austin,  in  support. 
Lnfre7iaye  4*  Papin,  contra. 
Tlie  Court  granted  the  motion. 

Motion  granted. 


No.  2627. 
Tidmarsh  v.  Stephens. 

Motion  to  set  aside  Plaintiff's  enquetc  on  the  ground  that  the  case 
was  inscribed  on  the  Role  for  hearing  on  the  merits  at  the  time  of  the 
Plaintiff's  enquite. 

David  Sf  Ramsarj,  in  8\ipport. 

Carter,  E.,  contended  1st,  thai  a  judgment  upon  a  former  motion 
of  Defendant's  to  set  aside  a  previous  enquHe  in  the  case,  and  by 
•  which  the  previous  enquete  had  been  aside,  necessarily  set  aside  all  the 
subsequent  proceedings  in  the  case,  and  2nd.  that  Defendant  had 
waived  his  right  of  taking  notice  of  such  an  irregularity,  he  having 
subsequently  to  the  taking  of  the  second  enquete,  moved  to  set  aside 
the  second  enquHe  for  other  informalities,  and  had  passed  over  the  one 
now  complained. 

Smith,  J.,  Theie  is  evidently  an  irregularity  in  the  procedure  ;  but 
I  shall  always  be  disposed  to  resist  any  trifling  irregularity  in  a  record 
where  it  is  not  taken  up  at  once. 

Motion  dismissed. 


Oct.  23,  1854. 
Present: — Smith,  Vanfelson  and  Mondelet,  (C),  J.  J. 

No.  1283. 
Exparte  Wood.  Applicant  for  Ratification  of  Title. 

Smith; 2.,  This  is  an  application  on  the  part  of  the  Applicant  for 
Fi,alifi cation  of  Title,  that  Opposant  to  give  security  of  costs  he  being 
domiciled  out  of  Lower  Canada.     On  the  part  of  the  Opposant  it  is 
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contended  that  tin's  application  conies  too  late  as  the  appearance  of  the 
applicant  must  be  held  to  be  from  the  day  of  his  fyling  this  deed  of 
acquisition  of  the  property,  the  title  of  which  it  is  sought  to  ratify. 
The  difficulty  is  as  to  the  interpretation  of  the  62  Rule  of  Practice  and 
the  Court  has  no  hesitation  in  saying  that  the  appearance  of  the  appli- 
cant dates  from  the  presentation  of  the  petition  and  not  from  the  fyling 
of  the  deed. 


Devlin  ^  Dohcrty,  for  Applicant. 
A.  4*  G.  Robertson,  contra. 


I     t 


b  t 


No.  164. 
Bates  r.  Foley. 

Smith,  J.,  This  is  an  action  to  oblige  Defendant  to  make  an  inven-^ 
tory.  Defendant  pleods  that  he  has  made  one,  and  Plaintiff  replies  by 
a  debat  (Tinventaire.  Defendant  demurs  to  this  replication.  In 
technical  language  this  is  a  departure. 

Demurrer  mairUained, 

Barnard,  in  support. 

Badgley,  Q.  C^Sf  Abbott,  contra. 


No.  373.  ^  ^ 

■4   , 

Galafneau  Sf  al.  v.  Robitaille.  ;" 

Smith,  J.,  This  is  an  application  on  the  part  of  the  Defendaj^  who 
has  been  foreclosed,  to  be  allowed  to  appear  and  fyle  a  plje|i  JF there 
has  been  a  misunderstanding  between  the  Counsel  representing  the 
opposing  parties.  Here  both  parties  have  tendered  affidavits,  so  it  is 
impossible  for  us  to  say  who  is  right  and  who  wrong.  In  all  cases 
where  there  are  contradictory  affidavits  the  loss  must  ftiil  on  the  party 
who  has  over  trusted  the  other,  and  he  must  be  more  yi^reful  in  future. 
But  m  this  case  there  is  another  objection  which  arises  jn  my  mind  and 
that  is  that  the  plea  is  not  good.  .) 

Mondelet,  (C.J,  J.,  I  dont  concur  in  the  judgment  given  on  the  2iid 
ground.  I  say  nothing  about  the  nature  of  the  plea  tendered  by 
Defendant,  but  it  would  be  a  very  delicate  duty  for  us  to  judge  between 
the  contending  affidavits  of  counsel.  The  party,  therefore,  in ust 
suffer  who  has  allowed  himself  to  fall  into  irregularity.  / 

Cartier  ^  Berthelot,  for  Plaintiff. 
Sicotte  4*  LeBlanc,  for  Defendant. 
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No.  c'87. 
Beithelct  v.  Galarncau  tj*  «/. 

DOMICILE    OF   CO-PARTNERSHIP. 

Smith, ^.,  This  is  an  action  of  damages  brought  for  breach  of  contract 
of  leaso  fro.'.i  the  Plaintiff  to  Defendants,  who  are  co-partners.  The 
action  is  brought  against  Defendants  as  co-partners,  and  service  is  made 
at  place  of  business  of  the  co-partnership.  The  Defendants  have  met 
this  by  an  cxccjition  d  la  forme,  in  which  they  allege  that  this  is  no 
partnership  debt,  and  that  the  service  at  their  place  of  business  is 
null.  We  are  against  Defendants ;  there  was  clearly  a  partniTship 
debt,  and  the  service  at  the  place  of  business  of  the  firm  was  good 
V.  4  Pardcssus,  No.  976.  But  at  all  events  this~  is  no  ground  of 
exception,  but  rather  of  demurrer. 

Mondclet,  (C),  J.,  I  had  some  difficulty  in  bringing;  my  mind  to 
agree  with  the  opinion  of  the  other  members  of  the  Court,  but  after 
looking  through  a  great  many  books  I  at  last  found  in  the  Nouvcau 
Pigeau,  in  the  notes,  p.  194,  12  exceptions  to  the  rule  that  a  party 
shall  be  served  personally  at  his  domicile,  and  also  a  reason  for  thiit  be- 
ing an  exception.  This  is  the  reason,  the  partnership  is  an  Btre,  and  it 
is  at  its  domicile  that  the  service  should  take  place. 

Barnard,  for  Plaintiff. 

Cartier  ^  Berthclot,  for  Defendant. 

Exception  d  la  forme  dismissed. 
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'26  OcPjhre,  1854. 
Present: — Smith,  Vanfelson  and  Mondelet,  (C),  J.  J. 

^ 

No.  2634. 
Lynch,  Inft.  v.  Papin,  Deft. 

This  case  originated  in  a  Requite  Libcllec,  under  12  Vic,  c.  41 
and  the  14  &;  15  Vic,  c  125.  The  Informant  sought  to  have  Defen- 
dant ousted  from  the  office  of  a  Councillor  in  the  City  of  Montreal, 
and  to  have  himself  declared  entitled  to  the  office.  The  election 
referred  to  in  the  Requete  took  place  in  1853,  the  Councillor  returned 
to  hold  office  till  March,  1856.  The  Informant  alleged  that  Papin 
was  disqualified  to  be  elected  at  that  election,  not  having  been,  for  the 
twelve  months  previous,  a  resident  householder  in  the  City  of  Montreal. 
The  Informant  further  contended  that,  of  all  qualified  to  be  elected  at 
that  election,  he  had  the  majority  of  votes.  [In  point  of  fact,  Papin 
had  received  a  majority  of  votes,  Lynch  the  next  greatest  number  of 
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votes.    Lynch  contended  that  the  votes  for  Papin  were  to  be  held  as 
wasted,  or  thrown  away.] 

The  Defendant  by  his  defenses  nlleged  that  he  had  held/e^  et  heu, 
and  been  a  resident  householder  for  the  twelve  months  before  the  elecf 
tion  refered  to,  and  that,  even  if  this  should  be  adjudged  not  so,  Lynch, 
with  a  minority  of  votes,  could  not  be  declared  entitled  t^,  the  office 
under  that  election,  but  that  the  Court  was  bound  to  order  a  new 
election  to  be  had. 

MacKay  Sf  Austin^  for  Informant,  cited  Grant  on  Corporations, 
p.  206,  207  and  208,  and  particularly  note  on  p.  207. 
A.  A.  Dorion^  Sf  Lafrenaye,  for  Defendant. 

Oct.  31st,  1854.  The  Court  gave  judgment.  Present: — Justice 
Smith,  VanFelson  and  Mondelet. 

Mr.  Justice  Smith  remarked  that  the  Statute  required  as  qualifica- 
tioD  for  a  Councillor  that  he  should  have  been  a  resident  householder 
io  the  City  for  the  twelve  months  before  the  election  ;  that  this  required 
that  Papin  should  have  held  feu  et  lieu,  and  bad  a  house  during  such 
period,  though,  of  course,  a  mere  temporary  absence  from  home  for  a 
few  dkys  would  not  prejudice  bim.  The  Defendant  had  by  his  plead- 
ings alleged  such  a  house-holding.  The  evidence  established  the  con- 
trary, and  that,  for  the  eight  months  before  the  election,  the  Defendant 
bad  been  a  boarder  and  lodger,  in  the  boarding  house  of  one  Groux. 
The  Defendant  had,  verbally,  argued  that  at  a  time,  about  a  year  be- 
fore the  election,  he  had  taken  a  bouse,  but  that  be  had  been  prevented 
by  a  force  majeure  from  continuing  in  it,  it  having  been  consumed  in 
the  great  fire  ;  but  he  had  not  so  pleaded  but  quite  the  reverse,  nor  had 
he  proved  impossibility  to  get  another  house,  nor  attempt  whatever  to 
get  one.  He  had  proved  nothing  of  the  kind,  nor  payment  of  assess- 
Diients,  or  of  rent  whatever.  He  was  disqualified  to  be  elected  at  the 
election  referred  to. 

The  Court  is  further  called  upon  to  prononce  on  the  rights  of  Lynch 
averring  himself  to  be  entitled  to  the  office,  and  after  consideration  of 
the  arguments  and  authorities  it  feels  bound  to  declare  the  votes  given 
for  Defendant  thrown  away,  and  Lynch  to  be  entitled  to  the  office 
sought  by  him,  he  having  (of  all  qualified  to  be  elected)  received  the 
majority  of  votes.  Under  the  law  stated  in  Grant  on  Corporations, 
the  Corporators  were  bound  to  know  the  requirements  of  their  own 
Charter  and  Act  of  Incorporation.  In  voting  for  Defendant  they  voted 
for  a  man  whom  they  knew,  or  ought  to  have  known,  to  be  disqualified. 
The  facts  were  patent.  The  Defendant  has  argued  that  Lynch  was 
bound  to  give  notice  to  the  Electors  of  Paptn's  disqualification,  but  it 
may  be  argued  that  the  Electors  bad  notice ;  besides  the  ^election 
being  by  ballot  Lynch  was  npt  bound  to  know  how  the  Electors  would, 
or  did  vote.  He  was  not  to  know  that  he  himself  would  receive  votes, 
or  that  JPapin  would.  The  Electors  had  right  to  vote  for  any  body. 
The  conclusions  of  the  rcquSte  lihellie  are  granted  with  costs. 
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